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STATEMENT OF QUESTIONS PRESENTED 

I. The first question is whether an agreement evi¬ 
denced by one document purporting to be executed under 
seal, and another document clearly not under seal which 
substantially changed the terms in the original document, 
is, as a matter of law, a contract under seal. 

II. The second question is whether the District Cburt 
made an error in granting appellee’s motion for a sum¬ 
mary judgment when the record reveals genuine issues as 
to the material facts of whether the alleged agreement as 
amended was a contract under seal and whether there was 
any consideration for the promise on which the actiqn is 
based. 
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III. The third question is whether a contract betvj^ 
husband and wife, whereby the husband promises to 
substantial payments to the wife so long as the wife 
live, conditioned upon the wife’s faithfully prosecut 
proceedings for and promptly obtaining a final decree 
divorce is contrary to public policy and unenforceabl 
the courts. 
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Argument: 

I. The alleged agreement as amended is not a 
contract under seal. 

II. There are genuine issues as to material facts 

A. Whether or not the alleged agreement 
as amended is a contract under seal ...J 

B. Whether or not there is any considera¬ 

tion for the promise on which the action 
is based . J 

m. The alleged agreement which constituted a subJ 
stantial inducement for and was conditioned 
on the prosecution of proceedings for and the 
prompt obtaining of a final decree of divorce 
is void as against public policy. 

Conclusion . 
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Alfons B. Landa, Appellant 
v. 

Marjorie Mondell Astin, Appellee 


Appeal From Order and Judgment of 
The United States District Court 
For the District of Columbia 


APPELLANT’S BRIEF AND JOINT APPENDI 


JURISDICTIONAL STATEMENT 

Appellee, Marjorie Mondell Astin (plaintiff below and 
herein referred to as “Astin”), instituted action against 
appellant, Alfons B. Landa (defendant below and herein 
referred to as “Landa”), in the United States District 
Court for the District of Columbia for money due under 
an alleged contract and sought a judgment in the ambunt 
of $5,000 for moneys alleged to be due, $2,000 for alleged 
damages, and $3,000 for alleged punitive damages (Joint 
App. 2A-4A). 
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Appellant Landa appeals from an order of the Dis¬ 
trict Court made October 18, 1950, and a judgment 
entered on said order on October 20, 1950, granting 
the motion of appellee Astin for a summary judgment in 
her favor in the amount of $5,000 (Joint App. 44A, 45A). 
This appeal is taken under the jurisdiction granted the 
United States Court of Appeals for the District of Colum¬ 
bia by the Act of June 25, 1948, 62 Stat. 928, U. S. C. 
title 28, § 1291. 

STATEMENT OF THE CASE 

Landa and Astin were married on June 26, 1930 (Joint 
App. 26A). On December 1, 1941, they entered into a 
“Separation Agreement” whereby the parties agreed to 
live apart and Landa promised to pay Astin the sum of 
$150 per month during her lifetime and so long as she 
remained unmarried. Said agreement was to be effective 
on the day of execution and remain in force whether the 
marriage continued or should be dissolved by a divorce 
decree (Joint App. 14A-17A). The monthly-support pay¬ 
ments were terminated on Astin’s remarriage (Joint App. 
3A). 

On December 1, 1941, Landa and Astin entered into an 
“Agreement Pendente Lite” whereby Landa promised to 
pay Astin $700 in cash, her railroad and pullman fare 
from Washington, D. C., to Florida, her expenses in ob¬ 
taining a divorce up to $150, and the sum of $85 per week 
during her first thirteen weeks in Florida (Joint App. 
12A-14A). Landa fulfilled his undertakings under these 
two agreements. 

Astin and Landa on December 1, 1941, in the District 
of Columbia, entered into a so-called “Note Agreement,” 
which is the basis for the proceedings involved here. This 
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alleged agreement provides: that upon the issuance of a 
divorce decree to Astin, Landa would deliver to Alvord 
and Alvord as escrow agents, his nonnegotiable promis¬ 
sory note payable to Astin in the face amount of $30,000; 
that the note would be payable at the rate of $200 per 
month, starting the 15th day of the month following the 
issuance of the divorce decree to Astin; that in the ^vent 
Astin died before the note was fully paid, Alvord and 
Alvord should cancel the note and return it to La^da; 
and that in the event Astin ever remarried, Landa was to 
pay her $5,000 thirty days thereafter. The signatures of 
Astin and Landa were affixed to the typewritten document 
next to the letters “(L. S.).” The document itself made 
no reference to a seal (Joint App. 18A-20A). 

The original so-called “Note Agreement’’ recited that 
Landa was indebted to Astin in the amount of $30,000 
and the note was to evidence that indebtedness, thjough 
in fact this stated indebtedness did not exist and there 
was no consideration for Landa’s promises contained there¬ 
in (Joint App. 27A). 

After executing the alleged “Note Agreement,” Landa 
realized that under its terms as written Astin could wait 
any number of years before she procured a divorci, or 
she might never secure one (Joint App. 27A). Landa 
then wrote Astin the following letter on December 8, 1[941: 

“In order to remove an ambiguity in the Note 
Agreement and in order to avoid an unintended re¬ 
sult, I propose to begin the payments upon the Note 
as of December 15, 1941, to be applied in the iame 
manner as if the Note were dated December 15, 1941. 
These payments, however, will cease after the pay¬ 
ment due April 15, 1942, if the final decree of divorce 
has not been issued and if I am convinced that you 
do not intend faithfully to prosecute the proceedings 
for a final decree of divorce. 

“If this is agreeable to you, please indicate ^our 
acceptance in the space below and return two executed 
copies to me. ” (Joint App. 29A) 
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This modification of the original agreement was accepted 
by Astin in writing and returned to Landa. The modify¬ 
ing agreement did not contain any letters or other symbols 
which could be interpreted to constitute a seal (Joint 
App. 28A). 

After executing the modifying agreement, Astin pro¬ 
ceeded to Florida and instituted and prosecuted divorce 
proceedings and received a final decree of divorce from 
Landa on April 18, 1942 (Joint App. 11A). 

As provided in the new agreement, which was created 
by the December 8, 1941 agreement and is the real basis 
for the present action, Landa has made the monthly $200 
payments to Astin regularly since December 15, 1941 
(Joint App. 28A). 

Astin was remarried on May 20, 1950, and thereafter 
she made demand on Landa for the $5,000 set forth in 
the agreement as amended, which demand Landa refused 
to pay because Astin had made misrepresentations to the 
Bureau of Internal Revenue that the payments under the 
alleged agreement were not in the nature of alimony in 
accordance with their oral understanding (Joint App. 4A, 
28A). 

Astin instituted suit against Landa in the District Court 
of the United States for the District of Columbia on Au¬ 
gust 11, 1950, in which she sought a judgment in the 
amount of $5,000 as money due under a sealed contract 
and $5,000 actual and punitive damages (Joint App. 1A- 
5A, 37A). Nine days prior to the date on which the 
Rules of Civil Procedure permit such filing, Astin filed a 
motion for summary judgment and attached thereto an 
affidavit by Astin which included numerous exhibits (Joint 
App. 7A-25A). On August 30, 1950, Landa filed a mo¬ 
tion to strike certain portions of the complaint and a 
motion for a more definite statement (Joint App. 5A-6A). 
On September 7, 1950, Landa filed a motion for a time 
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extension within which to respond to plaintiff’s ipotion 
for a summary judgment, such extension to be for a 
period of ten days after the ruling on Landa’s pending 
motions (Joint App. 25A-26A). On October 17, 1950, 
Landa filed an affidavit (Joint App. 26A), and on October 
18, 1950, after refusing to rule on Landa’s motions, Hol- 
tzoff, J., granted Astin’s motion for a summary judg¬ 
ment on the grounds that: 

(1) the contract “is an agreement under seal and, 

therefore, it does not require any consideration,’* and 

(2) the agreement was not contrary to public pblicy. 

(Joint App. 43A-44A) 

STATEMENT OF POINTS 

It is the position of appellant Landa that: 

(1) The District Court was in error when, on con¬ 
sidering the case on a motion by appellee for a summary 
judgment, it concluded as a matter of law that an agree¬ 
ment which has been substantially modified by a docu¬ 
ment clearly not under seal is an agreement under [seal. 

(2) The District Court was in error when it granted 
appellee’s motion for summary judgment because mere 
are genuine issues of material facts as to whether the 
alleged agreement as amended was a contract under seal 
and whether there was any consideration for the promise 
upon which the action is based. 

(3) The District Court was in error when it concluded 
as a matter of law that the alleged agreement between 
husband and wife, conditioned upon the wife’s faithfully 
prosecuting proceedings for and obtaining a final decree 
of divorce, is not against public policy. 
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SUMMARY OF ARGUMENT 
I 

The alleged agreement was executed by both Landa and 
Astin on December 1, 1941, in a document which had the 
typed letters “ (L. S.) ” after each signature. In a written 
document dated December 8, 1941, and prior to any action 
by either party under the original document, the provi¬ 
sions of the December 1, 1941 document were substantially 
and materially amended. The amending document was 
signed by both parties with no letters or anything else 
which might be claimed to be a seal. The amending docu¬ 
ment provided for immediate payments to be made by 
Landa and the termination of said payments and all of 
the provisions of the original document if a final decree 
of divorce was not secured by April 15, 1942, or Landa 
was not then satisfied that Astin was faithfully prose¬ 
cuting the divorce proceedings. Even if the original 
document were considered to be a contract under seal, 
the modifying agreement without a seal created an en¬ 
tirely new contract which, in law, is not a contract under 
seal. When a sealed contract is changed by mutual con¬ 
sent of the parties, it becomes a new contract consisting 
of the terms of the sealed agreement and the amending 
agreement. If the amending agreement is parole, the 
entire new agreement is parole; if the amending agree¬ 
ment is without a seal, the entire new agreement is not 
under seal. 

n 

While the alleged agreement sets forth a previous in¬ 
debtedness as the consideration for the undertakings, 
Landa’s affidavit states that this recited indebtedness was 
pure fiction and did not exist and that there was no con¬ 
sideration for his stated undertakings. The complaint 
below was based upon the alleged agreement as set forth 
in the December 1, 1941 document, while the affidavit of 
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Landa sets forth an entirely new agreement by reason 
of a subsequent document not under seal which substan¬ 
tially modified the provisions in the original document. 
Upon the motion for a summary judgment, Astin, a£ the 
moving party, had the burden of showing the absence of 
genuine issues of material facts, and all doubts as t<j> the 
existence of such issues should have been resolved against 
her. With respect to the facts set forth in Landa ’s affi¬ 
davit, Astin did not meet her burden because by resolving 
all doubts against her there can be established a new 
agreement not under seal and lack of consideration for 
the promise sued upon. Therefore, for the purposes of 
the summary judgment, it must be assumed that the al¬ 
leged contract as amended was not under seal and that 
there was no consideration for the promise upon vfhich 
the suit is based. The Federal Rules of Civil Procedure 
require the denial of a motion for summary judgment 
when such genuine issues as to material facts exist. 

m 

Landa’s promises in the alleged agreement upon which 
the action is based were enforceable, if at all, only after 
a final decree of divorce was secured by Astin, and if she 
did not secure the divorce by April 15, 1942, or satisfy 
Landa that she was faithfully prosecuting the divorce 
proceedings, the entire agreement terminated. Landk by 
separate agreements had provided for the support of 
Astin until such time as she might secure a divorce and 
had provided for alimony payments after any such di¬ 
vorce until the time of her remarriage. The alleged agree¬ 
ment upon which this action is based was for more than 
the support of a divorced wife during the husband’s life. 
He undertook to bind his estate to make substantial jpav- 
ments even after his death. This was a substantial in¬ 
ducement to Astin to secure a divorce decree by Aprif 15, 
1942, or convince Landa that she was faithfully prose¬ 
cuting proceedings to a decree on which she could leap 
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the reward of a $30,000 note and $5,000 on remarriage. 
The courts have regularly held that such contracts are 
contrary to public policy and unenforceable. 

ARGUMENT 

I. The Alleged Agreement as Amended is Not a Contract 

Under Seal 

The promise of Landa, which is the basis of Astin’s 
action, was included in a document which had the letters 
“(L. S.)” typed after the signatures of Astin and Landa. 
The complaint alleges that the promise was contained in 
an agreement under seal and the District Court ruled as 
a matter of law that the agreement was a contract under 
seal. (Joint App. 43 A) 

On December 8, 1941, one week after the date of the 
document alleged to be under seal, Landa and Astin en¬ 
tered into a new agreement in writing not under seal 
which substantially modified the provisions of the original 
document. 

The new agreement provided that the monthly $200 pay¬ 
ments by Landa to Astin referred to in the original docu¬ 
ment would begin on December 15, 1941, and that in the 
event Astin did not secure a divorce decree by April 15, 
1942, or satisfy Landa that she was faithfully prosecuting 
the divorce proceedings, Landa would be released from 
his promises (Joint App. 27A). The stated purpose of 
the December 8, 1941 agreement was “in order to avoid 
an unintended result.” 

The provisions of the December 1, 1941 document con¬ 
tained no provision for a date by which Astin was to secure 
the divorce and no provision for termination of the under¬ 
takings in the event she failed to diligently prosecute di¬ 
vorce proceedings. The modifying agreement, establishing 
a date by which Astin was to secure the divorce decree, 
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providing for termination of Landa’s undertakings if 
Astin did not secure the divorce, and providing for a 
substantial change in the monthly payments to be made 
by Landa brought an entirely new unsealed agreement 
into existence. 

It is well established that a written contract under seal 
may be modified by a subsequent unsealed written agree¬ 
ment or even a subsequent oral agreement. The ipatter 
was settled by the Supreme Court in the case of Canal 
Company v. Ray, 101 U. S. 522, where it was stated: 

“It is said on behalf of the appellants that the 
contract of lease between the Canal Company and the 
complainants, being a sealed instrument, could not be 
changed by any instrument of a less formal nature. 
• * * Notwithstanding what was said in some of the 
old cases, it is now recognized doctrine that the terms 
of a contract under seal may be varied by a subse¬ 
quent parole agreement/* 

See also Teal v. BUby, 123 U. S. 572; HotcJmer v. |Z Veon 
Products Co., 163 F. (2d) 672; Rand v. Helvering, 116 
F. (2d) 929; Peck v. Stafford Flour Mills Co., 289 If. 43; 
Houser v. Watson, (D. C.) 68 A. (2) 698; Laurent v. Costa, 
(D. C.) 61 A. (2) 804; Nickel v. Scott, (D. C.) 59 A. (2) 
206; Manufacturing Co. v. Wheatley, 9 App. (D. C.) 334; 
Blakesley v Board of Water Commissioners of City of 
Hartford, 183 A. 887, 121 Conn. 163. 

An agreement, when modified by mutual consent of the 
parties, becomes a new agreement which takes the place 
of the old one and consists of the new terms and as ]|nuch 
of the old agreement as the parties have left unchanged. 
American Fine Art Co. v. Simon, 140 F. 529; Atlantic 
Refining Co. v. U. S., 82 F. Sup. 201. Also see Wilfyston 
on Contracts, Rev. Ed., Vol. II, Sec. 591, p. 1702, vrhere 
the rule is stated as follows: 

“By the general rules of the common law if there 
be a contract (not within the statute of frauds) which 
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has been reduced into writing, it is competent to the 
parties, at any time before the pledge of it, by a new 
contract not in writing, either altogether to waive, 
dissolve or annul the former agreement or in any 
manner to add to, subtract from, or vary, or qualify 
the terms of it and thus to make a new contract, which 
is to be proved, partly by the written agreement, and 
partly by the subsequent verbal terms ingrafted upon 
what will be thus left of the written agreement” 
(Italics added) 

Where a contract under seal is altered or modified by 
a subsequent parole agreement, it all becomes a parole 
agreement. Lawall v. Rader, 2 Grant (Pa.) 426; Vicary v. 
Moore, 2 Watts (Pa.) 451, 27 Am. D. 323, 17 C. J. S. 870. 
A fortiori, when a contract under seal is altered or modi¬ 
fied by a subsequent written agreement not under seal, 
it all becomes an agreement not under seal. 

Astin was paid $200 per month under the modified 
agreement for five months prior to the securing of the 
divorce decree, and she cannot take the benefits of the 
modifying stipulations and at the same time repudiate 
their burdens. 

The alleged agreement upon which Astin bases her ac¬ 
tion was substantially modified by a subsequent agree¬ 
ment which created an entirely new agreement not under 
seal, and Astin, having accepted payments under the new 
agreement, has the burden of basing her action and prov¬ 
ing her case on the new contract not under seal. Alientz 
v. Wheeler, 113 F. (2d) 767. 

The District Court was clearly in error when, in con¬ 
sidering Astin’s motion for a summary judgment, it ig¬ 
nored the modifying agreement set forth in the record 
and ruled as a matter of law that the promise sued upon 
was an agreement under seal. 
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II. There Are Genuine Issues as to Material Facts. 

This appeal is from a judgment entered on an ordjer of 
the District Court granting Astin’s motion for a sum¬ 
mary judgment. The record before the court below| con¬ 
sisted of the complaint, Astin’s motion for a summary 
judgment with an affidavit and exhibits, Landa’s motions 
for a more definite statement and to strike parts of the 
complaint, and Landa’s affidavit with an exhibit (see Joint 
Appendix). 

Under the Federal Rules of Civil Procedure (Rule 56 
(c), 28 U. S. C.) the motion for summary judgment could 
only have been granted if the pleadings and the affidavits 
revealed no genuine issue as to material fact and that 
Astin was entitled to a judgment as a matter of law. 

It is well settled that in considering the motion for the 
summary judgment Astin had the burden of showing the 
absence of a genuine issue of fact and all doubts as to 
the existence of such an issue must be resolved against 
her. Plank v. Schifter, 85 F. Sup. 397; Dewey v. Clark, 
180 F. (2d) 766; Hunter v. Mitchell, 180 F. (2d) 763. The 
motion for a summary judgment should have been denied 
even though such issues of fact as existed might be easily 
resolved upon the trial, Grimes v. New York Life Insur¬ 
ance Company, 84 F. Sup. 989. 

A. Whether or Not the Alleged Agreement as Amended 

Is a Contract Under Seal. 

The complaint set forth that the action Tvas based upon 
a promise of Landa which was contained in a document 
under seal (Joint App. 3A). Landa’s affidavit sets forth 
in full a subsequent written agreement not under seal 
which substantially modified the original agreement, and 
as shown hereinabove, an entirely new agreement was 
created which was not under seal (Joint App. 29A). 
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Upon the trial of the case Landa will have the burden 
of establishing a new contract not under seal, but upon 
the summary judgment Astin, as the moving party, had the 
burden of shoving that there was no issue of fact as to 
whether the alleged “Note Agreement” had been replaced 
by an entirely new agreement not under seal by reason 
of the subsequent written document which substantially 
modified the provisions in the original document. Toebel- 
man v. Missouri-Kansas Pipe Line Co., 130 F. (2d) 1016; 
Walling v. Fairmont Creamery Company, 139 F. (2d) 318; 
Weisser v. Mursam Shoe Corporation, 127 F. (2d) 344; 
Ramsouer v. Midland Valley R. Co., 135 F. (2d) 101. 

It is clear that if all doubts concerning the facts set 
forth in Landa’s affidavit are resolved against Astin, the 
agreement sued upon can be shown to have been supplanted 
by a new agreement not under seal. Therefore, for the 
purposes of the summary judgment, an entirely new con¬ 
tract not under seal must be assumed and the District 
Court was in error in ruling, as a matter of law, that the 
action was based on a contract under seal and no con¬ 
sideration was necessary. ( Plank v. Schifter (supra). 

B. Whether or Not There Was Any Consideration for 
the Promise on Which the Action is Based. 

Landa’s affidavit states that the recited considerations 
in the “Note Agreement” did not exist and that there 
was no consideration of any kind for the promise upon 
which Astin’s action is based (Joint App. 27A, 28A). 
Astin never alleged that there was any consideration for 
said promise but merely stated in the complaint that the 
original document containing the promise was under seal. 

As has been shown above, for the purposes of the sum¬ 
mary judgment it must be assumed that the alleged agree¬ 
ment set forth in the complaint was substantially modified 
by a subsequent document which created an entirely new 
agreement not under seal. 
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It would be destructive of the law of contracts tp hold 
that an admission of consideration in an unsealed docu¬ 
ment estopped the promissor in favor of the promisee, 
who, of course, knows the actual facts, from showing that 
no consideration existed. If merely saying in writing that 
a specified fictious consideration has been received is 
enough to make a promise binding, a new and hitherto 
unacknowledged kind of formal obligation has been cheated. 

Upon the trial of the case, Landa, of course, will have 
the burden of establishing his defense that no considera¬ 
tion existed for the promise on which the action is [based, 
but for the purposes of the summary judgment, the fact 
of no consideration, as stated in Landa’s affidavit] must 
be assumed, Plank v. Schifter (supra). 

III. The Alleged Contract Which Constituted a Substan¬ 
tial Inducement for and Was Conditioned on the 
Prosecution of Proceedings for and the Prompt Ob¬ 
taining of a Final Decree of Divorce is Void as 
Against Public Policy. 

The District Court ruled, as a matter of law, that the 
alleged agreement upon which the action is based wp,s not 
against public policy (Joint App. 44A). 

Landa by a separate agreement provided for the trans¬ 
fer of considerable property to Astin and the support of 
Astin by the payment of $150 monthly so long as she lived 
or did not remarry. This agreement was to remain in force 
whether or not Astin ever secured a divorce (Joint App. 
15A-18A). In another agreement Landa provided f^>r the 
payment to Astin of $700 in cash, expenses in obtaining 
a divorce up to $150, railroad and pullman fare to FJorida, 
and the sum of $85 per week during Astin’s first thirteen 
vreeks in Florida (Joint App. 12A-14A). Landa fulfilled 
his undertakings under these two agreements, the monthly 
payments under the former being terminated on Astin’s 
remarriage on May 20, 1950 (Joint App. 3A). 
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Landa and Astin on December 1, 1941, entered into an¬ 
other agreement which provided that upon the securing 
of a divorce decree by Astin, Landa would deliver to 
Alvord and Alvord as escrow agents a note payable to 
Astin in the face amount of $30,000; that Landa would make 
monthly payments of $200 on the note to Astin beginning 
one month after a divorce was secured; that if Astin died 
before the note was fully paid, Alvord and Alvord would 
cancel the note and return it to Landa; and that in the 
event Astin remarried after securing the divorce, Landa 
would pay her $5,000 (Joint App. 18A-20A). 

One week after the December 1, 1941, document was 
signed, Landa and Astin entered into a new written agree¬ 
ment which provided that the monthly $200 payments to 
Astin set forth in the original document would begin on 
December 15,1941, and further provided that Landa would 
be obligated for no further payments if Astin had not 
secured a divorce by April 15, 1942, or convinced Landa 
that she was faithfully prosecuting proceedings for the 
divorce (Joint App. 38A). 

Landa commenced the $200 payments on December 15, 
1941, and has made the payments regularly since that time 
because Astin secured the issuance of a final decree of 
divorce on April 18, 1942 (Joint App. 13A, 37A). 

The promise sued upon in this action, both before and 
after the agreement was modified, was enforceable, if at 
all, only after a final decree of divorce was secured by 
Astin, and, therefore, the promise is conditioned on that 
event. Landa had already provided for the support of 
his -wife, whether she was divorced or not, and these new 
promises were not made to cover a “fictious obligation” 
but purported to undertake an obligation which could not 
be imposed upon him by a divorce decree which granted 
alimony. He undertook to make payments to Astin during 
her life and the undertakings were to continue after his 
death. 
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I 

The agreement of December 8, 1941, clearly shokvs that 
the sole purpose of the promises made in the agreement, 
both before and after it was modified, was to inducje Astin 
to promptly institute proceedings for and secure a divorce 
decree. Under such circumstances, Landa need m^ke only 
such of the promised payments as he is inclined to, and 
the courts will not sanction or take jurisdiction oyer any 
action seeking to enforce such promises. 

In the case of Spreckels v. Wakefield, 36 F. 4)65, the 
court in holding a similar agreement to be void and unen¬ 
forceable in the courts stated: 

“Was the contract under consideration one which 
by its terms or effect was conducive to a relaxation 
or a severance of the marital ties? The record shows 
that prior to the time of entering into the contract 
the parties thereto had separated, divorce whs con¬ 
templated, and that each had employed counsel. The 
contract contained the provision that the defendant’s 
payments of $350 per month were to begin ‘up>on the 
due making and entry of an interlocutory decree of 
divorce,’ in favor of the plaintiff, and were to continue 
during her life. Thereby the defendant bound himself 
and also his estate to the continued payment of the 
specified alimony after his death in case the plaintiff 
should survive him. A case in point is Moore v. Moore, 
255 Fed. 497, 166 C. C. A. 573, where it was held that 
a contract by a husband separated from his wife and 
pending the wife’s suit for divorce, by which he bound 
himself to pay her a stipulated sum per week during 
her life conditioned upon the granting of a divorce, 
is contrary to public policy and void. 

<* # * * 

“In Muckenburg v. Holler, 29 Ind. 139, 92 Am. Dec. 
345, the contract provided that the stipulated payments 
of alimony to the plaintiff by the defendant should 
begin ‘one day after the divorce should be gralnted.’ 
The court held that a promise so framed, as to| have 
effect only on condition that a divorce should be grant¬ 
ed, had the direct tendency to interest the plaintiff 
in procuring a divorce. The court said: 
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“ ‘The marriage relation is not thus to be tam¬ 
pered with, and the courts, by contract of the 
parties, converted into mere registrars of their 
agreements for separation from the "bonds of mat¬ 
rimony. ’ 

“Among other cases in line with the foregoing are 
Birch v. Anthony, 109 Ga. 349, 34 S. E. 561, 77 Am. 
St. Rep. 379; Kistler v. Kistler, 141 Wis. 491, 124 N. 
W. 1028; Hamilton v. Hamilton, 89 Ill. 349; Schmiedinrj 
v. Doellner, 10 Mo. App. 373.” 

Similar rules of law prevail in the District of Columbia, 
and any agreement between a husband and wife with a 
clear intent to promote or facilitate the procurement of a 
divorce will not be enforced by the courts. See the case 
of Cronan v. Cronan, 46 App. D. C. 349, in which it was 
stated: 

“It has come to pass, therefore, that courts frown 
upon all agreements between husband and wife having 
for their object the procurement of a divorce. Good 
faith is demanded of the parties to a divorce proceed¬ 
ing, to the end that the court may be fully advised 
as to the facts. And any agreement between such 
parties made with an intent to promote or facilitate 
the procurement of a divorce tends to close avenues 
of information and mislead the court. 

* * * * 

“But in the present case, there is evidence tending 
to show that the execution of this contract by the 
defendant may have been induced by a promise on the 
part of the plaintiff that she would procure a divorce 
from him; in other words, that this contract, although 
valid on its face, disclosed only a part of the agree¬ 
ment, and that the real agreement contemplated a 
severance of the marriage ties in such a way that the 
court would be led to believe that the parties really 
were adversary and that all the facts were before the 
court, when in truth there was no real defendant, the 
interest of each party being to make a case warranting 
a decree. Tf such an agreement existed, it was col¬ 
lusive, and amounted to a fraud upon the court.” 
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The subject of contracts conditioned upon or clearly 
inducing the procurement of a divorce was fully discussed 
by the Court in the case of Moore v. Moore, 255 F. 501, 
which in holding the agreement to be against public pol¬ 
icy stated: 

“ The question whether the contract is against public 
policy must be determined by its purpose and tend¬ 
ency. * * * The husband’s promise is enforceable, 
if at all, only after a divorce a vinculo matrimonii 
has been granted; therefore, his promise is condi tioned 
on that event. Has the promise a tendency to induce 
that event? The promise was not made merely a real 
or fancied obligation. A promise to discharge such 
an obligation, even if otherwise valid would be void 
if its tendency was to induce an unlawful thing. But 
the promise was for something more than for support 
of the divorced wife during the period of the husband’s 
life—an obligation which the laws of some states would 
impose upon him. He undertook to support her for 
her life, and to do this, he bound ‘his heirs, executors, 
and administrators’ to continue payments for her 
support after his death. By this promise, the wife 
was shown, that if she succeeded in getting a divorce, 
she would receive more than the law would award 
her, even if the law were as she thought it. Th is was 
a substantial inducement to her to prosecute her di¬ 
vorce proceeding to the decree on which alor.e she 
could reap the promised reward. Manifestly, the tend¬ 
ency of the husband’s promise as it affected the wife 
was to encourage her to prosecute the suit to a suc¬ 
cessful termination, or, at the very least, to deter her 
from abandoning it. * * * we find that the promise 
shows a willingness on his part, if nothing moire, to 
promote and pay for the event which the wife alone 
could bring about. A contract to do such a thing 
tends inevitably to encourage the beneficiary to per¬ 
form the condition on which alone she can receive its 
benefits. 

“The marital relation is regarded by the law^ as the 
basis of the social organization. The preservati on of 
that relation is deemed essential to public welfare. 
Agreements between parties that are conditioned on 
divorce, Barngrover v. Pettigrew, 128 Iowa 53$, 104 



18 


N. W. 904, 2 L. R. A. (N. S.) 260, or that tend to 
destroy that relation by encouraging or facilitating 
the procuring of divorce, are against good morals and 
will not be enforced. 

* • • » 

“We regard the contract in suit void as tending to 
aid and facilitate the obtaining of a divorce by en¬ 
couraging the wife vigorously to prosecute her action, 
and that, being void, because opposed to public policy, 
the contract cannot be rendered valid either by the 
presence of an otherwise lawful consideration or by 
the mere ceremony of attaching a seal to it. Gaslight 
<& Coke Co. v. Turner, 5 B. N. C. 675; Standard Lum¬ 
ber Co. v. Butler Ice Co. (C. C. A. 3d), 146 Fed. 359, 
76 C. C. A. 639, 7 L. R, A. (N. S.) 467.” (Italics added) 

It is difficult to conceive of a case in which the facts 
reveal more clearly than here that the alleged agreement 
constituted an inducement for diligent prosecution of pro¬ 
ceedings for and the prompt securing of a divorce decree. 
The Trial Court was in error when on a motion for a 
summary judgment it ruled, as a matter of law, that the 
alleged agreement was not contrary to public policy. 


CONCLUSION 

The District Court was in error in granting Astin’s 
motion for a summary judgment because the alleged agree¬ 
ment, as amended in writing by the parties, did not con¬ 
stitute a contract under seal; there are genuine issues as 
to the material facts; and the alleged agreement, as amend¬ 
ed, constituted a clear and substantial inducement to the 
prompt securing of a divorce and is, therefore, contrary 
to public policy. 

It is respectfully submitted that the judgment of the 
Court below should be reversed and the cause remanded 
with instructions for further proceedings, or to dismiss 
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the complaint on the ground that the alleged agreement 
is void as against public policy. 

Respectfully submitted, 

Delmar W. Holloman 
Chester J. McGuire 
Attorneys for Appellant 

Of Counsel 

Davies, Richberg, Tydings, 

Beebe & Landa 
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26 Filed Aug 8 1950 Harry M. Hull, Clerk 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 
MARJORIE MONDELL ASTIN 
2153 California Street, N. W. 

Washington, D. C. 

Plaintiff, 

v. 

ALFONS B. LANDA 
1000 Vermont Avenue, N. W. 

Washington, D. C. 

Defendant. 

CIVIL ACTION No. 3429-’50 

Complaint for Money Due Under Agreements and 
Damages for Breach of Agreements 

The complaint of Marjorie Mondell Astin, Plaintiff, 
in the above-entitled cause, shows the Court as follows: 

1. This is an action for money due under an agree¬ 
ment under seal, the Defendant having refused to make 
payment after demand, and for actual and punitive 
damages resulting from the breach of the agreements. 
The amount involved is more than Three Thousand 
($3,000.00) Dollars. 

2. The Plaintiff, Marjorie Mondell Astin, an adult, is 
a citizen of The United States of America and a resident 
of the District of Columbia. 

3. The defendant, Alfons B. Landa, an adult, is a 
citizen of The United States of America and a resident 
of the District of Columbia. 

4. The Plaintiff and the Defendant were married in 
the City of Washington, D. C. on, to wit, June 26, 

27 1930, and later were divorced on, to wit, April 18, 
1942, by final decree in the Circuit Court of The 
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Fifteenth Judicial Circuit of Florida, in and foij Palm 
Beach County, in Chancery, No. 17,429. 

5. The Defendant and Plaintiff, while still married, 
executed, under seal, on December 1, 1941, with their 
signatures notarized, three agreements entitled “Agree¬ 
ment Pendente Lite,” “Separation Agreement]’ and 
“Note Agreement,” under which agreements, the De¬ 
fendant agreed to make payment of certain monies to 
the Plaintiff. 

6. The Defendant, in two of these agreements, agreed 
in part as follows: 

“The party of the second part (the Defendant) shall, 
during his lifetime, but only so long as the first party 
(the Plaintiff) remains unmarried, pay to the sa^d first 
party, the said wife, the sum of $150 per month. The first 
payment shall be made on the date of execution of this 
Agreement and payments shall be made thereafter on the 
first day of each month. It is mutually understood and 
agreed that said payment shall cease upon the remarriage 
of the first party (the Plaintiff).” 

“In the event of the remarriage of MARJORIE MON¬ 
DELL LANDA, ALFONS BEAUMONT LANDA further 
agrees that he will pay to MARJORIE MONDELL 
LANDA, upon thirty days written notice from her or 
from ALVORD & ALVORD, the sum of Five Thousand 
($5,000) Dollars in cash, which payment shall be in addi¬ 
tion to all other payments otherwise provided for under 
this Agreement, or under any other agreement between 
the said ALFONS BEAUMONT LANDA and MAR¬ 
JORIE MONDELL LANDA.” 

7. The Defendant, since the divorce of Plaintiff and 
Defendant on April 18, 1942, and until the remarriage of 
the Plaintiff on May 20, 1950, has paid to the Plaintiff, 
One Hundred Fifty Dollars ($150.00) monthly, as pro¬ 
vided in the aforementioned agreement. 

28 8. The Plaintiff was remarried on May 2(^, 1950, 

in the City of Washington, to Harry Mills Astin, 
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and on Jnne 5, 1950, written notice thereof was given by 
Plaintiff to Defendant and a demand made for the pay¬ 
ment of Five Thousand ($5,000.00) Dollars to the Plain¬ 
tiff by the Defendant. 

9. The Defendant has refused and failed to pay to 
the Plaintiff the sum of Five Thousand ($5,000.00) Dol¬ 
lars as stated in the aforementioned agreement, which 
amount was due and payable on the Plaintiff’s remar¬ 
riage. However, the Defendant has terminated the pay¬ 
ment to Plaintiff of the One Hundred Fifty ($150.00) 
Dollars per month, which amount ceased to be due and 
payable in the event the Plaintiff remarried. 

10. The Plaintiff has suffered damages resulting from 
the loss of the use of the payment of Five Thousand 
($5,000.00) Dollars, due since June 20, 1950, the expenses 
incurred in the attempts to collect this sum and the ex¬ 
penses of this action, all to a total damage of Two Thou¬ 
sand ($2,000.00) Dollars. 

WHEREFORE, the premises considered, the Plaintiff 
prays: 

1. That a writ of summons issue out of this Honor¬ 
able Court directed to the Defendant, Alfons B. Landa, 
commanding the said Defendant to appear herein by a 
day certain to be named therein and to answer the exi¬ 
gencies of this complaint. 

2. That this Plaintiff be awarded judgment against 
the Defendant for the payment due of Five Thousand 
($5,000.00) Dollars, for actual damages of Two Thousand 
($2,000.00) Dollars and punitive damages of Three Thou¬ 
sand ($3,000.00) Dollars, a total of Ten Thousand 
($10,000.00) Dollars, together with interest from June 20, 
1950. 

3. That the Plaintiff may have such other and further 
relief as the exigencies of the case may seem to require, 
and to the Court may appear meet and proper. 

/s/ Marjorie Mondell Astin 
Marjorie Mondell Astin 
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/s/ Meredith M. Daubin 
Meredith M. Daubin 
Munsey Building 
Washington 4, D. C. 

Sterling 1000 
Attorney for Plaintiff 

• • • • 

52 Filed Aug 30 1950 Harry M. Hull, Clerk 

Motion to Strike and Motion for a More 
Definite Statement 

Comes now Alfons B. Landa, defendant herein, and 
moves as follows: 

Motion to Strike 

That the Court enter an order herein requiring the 
plaintiff to strike out the following portions of the Com¬ 
plaint herein: 

(1) In Paragraph 3 of the Complaint, the quotation 
reading: 

“The party of the second part (the Defendant) 
shall, during his lifetime, but only so long as the first 
party (the Plaintiff) remains unmarried, pay to the 
said first party, the said wife, the sum of $lf>0 per 
month. The first payment shall be made on the date 
of execution of this Agreement and payments; shall 
be made thereafter on the first day of each month. 
It is mutually understood and agreed that said pay¬ 
ment shall cease upon the remarriage of the first 
party (the Plaintiff),” 
for the reason that: 

(a) It is irrelevant and immaterial; 

(b) No claim is made in this action for any money 
alleged to be due under the agreement from 
which the quotation is taken; 

53 (c) Plaintiff admits in Paragraph 7 of her Com¬ 

plaint that the defendant made the monthly pay¬ 
ments referred to “as provided in the afore¬ 
mentioned agreement”. 
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(2) Paragraph 7 of the Complaint, for the reason that: 

(a) It is irrelevant and immaterial; 

(b) It relates, as is self-evident, to an undertaking 
of defendant completely performed and in re¬ 
spect of which there is no controversy. 

(3) The last sentence of Paragraph 9 of the Complaint, 
for the reason that: 

(a) It is irrelevant and immaterial; 

(b) It in no way relates to money claimed to be dne, 
but on the contrary relates to payments made 
under the terms of an agreement which became 
inoperative upon the remarriage of plaintiff. 

Motion for a More Definite Statement 

The defendant, Alfons B. Landa, moves the Court to 
require plaintiff to give a more definite statement as to 
certain matters in the Complaint, in the following re¬ 
spects : 

(1) Identify specifically the ‘ 1 agreement under seal”, 
referred to in Paragraph 1 of the Complaint, 
under which it is claimed money is due the 
plaintiff; 

(2) Identify specifically the agreements referred to 
in Paragraph 1 of the Complaint, which it is al¬ 
leged were breached; 

(3) In the alternative, and in the event that Para¬ 
graph (1) of the foregoing Motion to Strike is 
denied, identify specifically each agreement con¬ 
taining the two sections quoted in Paragraph 6 
of the Complaint; 

54 (4) State how and in what manner and form 

plaintiff suffered the damages alleged in Para¬ 
graph 10 of the Complaint: 

(5) State separately the amount of damages and the 
amount and character of the expenses incurred 
by claimant as alleged in Paragraph 10 of the 
Complaint. 

/s/ Chester J. McGuire 
Chester J. McGuire 
Attorney for Defendant 
1000 Vermont Avenue 
Washington 5, D. C. 


29 Filed Aug 23 1950 Harry M. Hull, Clerk 

Plaintiff’s Motion for Summary Judgment 

Comes Now the Plaintiff and moves this Coijirt for 
Summary Judgment in favor of the Plaintiff on the Com¬ 
plaint, the affidavit of Marjorie Mondell Astin, thej Plain¬ 
tiff, and the attached exhibits, and for cause shows: 

1. That Defendant, by sealed separation agreements, 
promised to pay Five Thousand ($5,000.00) Dollars to 
Plaintiff conditioned upon thirty days written notice of 
her remarriage. 

2. That Plaintiff was remarried on May 20, 1950, and 
has given written notice thereof to the Defendant and 
has demanded the payment of the Five Thousand 
($5,000.00) Dollars in accord with Defendant’s agree¬ 
ments. 

3. That the payment of the Five Thousand ($5,600.00) 
Dollars by the Defendant to the Plaintiff has not been 
made. 

4. That Defendant is indebted to Plaintiff in the sum 
of Five Thousand ($5,000.00) Dollars, and the Plaintiff 
should have Judgment against the Defendant for Five 
Thousand ($5,000.00) Dollars, plus statutory interest from 
June 20, 1950, the due date thereof, plus costs of this 

action. 

30 That this Motion should be granted is, 

Respectfully submitted, 

/s/ Meredith M. Daubin 
Meredith M. Daubin 
Munsey Building, 
Washington, D. C. 

Attorney for Plaintiff 
Aug. 21, 1950 
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31 Filed Aug 23 1950 Harry M. Hull, Clerk 

Affidavit of Marjorie Mondell Astin 

I, Marjorie Mondell Astin, first being duly sworn upon 
my oath, depose and say; 

That I am an adult, a citizen of the United States of 
America, and a resident of the District of Columbia, and 
that my address is 2153 California Street, N. W., Wash¬ 
ington, D. C. 

That I am the Plaintiff in Civil Action No. 3429-50, 
Marjorie Mondell Astin v. Alfons B. Landa, filed August 
8, 1950, in the District Court of the United States for 
the District of Columbia. 

That Alfons B. Landa, the Defendant in the above- 
entitled cause, is an adult, a citizen of the United States 
of America, and a resident of the District of Columbia. 

That I was married to Alfons B. Landa in the City of 
Washington, on June 26, 1930, and was divorced on April 
18, 1942, by final decree in the Circuit Court of The 
Fifteenth Judicial Circuit of Florida, in and for Palm 
Beach County, in Chancery, No. 17,429. The final decree 
is as shown in the attached Exhibit A. 

That Alfons B. Landa, on December 1, 1941, executed 
under seal, with his signature notarized, three agreements 
entitled “Agreement Pendente Lite,” “Separation Agree¬ 
ment” and “Note Agreement,” under which agreements 
Alfons B. Landa agreed to make payment of certain 
monies to me, and which agreements were likewise signed 
by me under seal, and with my signature also notarized. 
Photostat copies of these three agreements are attached 
as Exhibits B, C and D respectively. 

That Alfons B. Landa, in two of these agreements, 
agreed in part as follows: 

“The party of the second part (the Defendant) shall, 
during his lifetime, but only so long as the 
32 first party (the Plaintiff) remains unmarried, pay 
to the said first party, the said wife, the sum of 
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$150 per month. The first payment shall be made on the 
date of execution of this Agreement and payment^ shall 
be made thereafter on the first day of each month. It is 
mutually understood and agreed that said payments shall 
cease upon the remarriage of the first party (the Plain¬ 
tiff)-” 

“In the event of the remarriage of MARJORIE MON¬ 
DELL LAND A, ALFONS BEAUMONT LANDA further 
agrees that he will pay to MARJORIE MONDELL 
LANDA, upon thirty days written notice from her or 
from ALVORD & ALVORD, the sum of Five Thousand 
($5,000) Dollars in cash, which payment shall be i:i addi¬ 
tion to all other payments otherwise provided for under 
this Agreement, or under any other agreement between 
the said ALFONS BEAUMONT LANDA and MAR¬ 
JORIE MONDELL LANDA.” 

That I was married on May 20, 1950 to Harry Mills 
Astin. A photostat copy of the sworn statement of Dr. 
Frederick Brown Harris, Minister, Foundry Church, 
Washington, D. C., certifying to this marriage is attached 
as Exhibit E. 

That by written notice dated April 5, 1950, I advised 
Alfons B. Landa that I would be married on May 20, 1950 
to Harry Mills Astin, and by letter dated April 11, 1950, 
signed by Alfons Landa, to my attorney, Meredith M. 
Daubin, Alfons B. Landa acknowledged receipt of the 
notice that I was to be married on May 20,1950. A photo¬ 
stat copy of the letter of April 11, 1950 is attached as 
Exhibit F. 

That by written notice dated June 5, 1950, signed by 
my attorney, Meredith M. Daubin, Alfons B. Landa was 
given notice that I had been married on May 20, 1950 to 
Harry Mills Astin, and demand was made therein ^or the 
payment of Five Thousand ($5,000.00) Dollars. ^ copy 
of the letter of June 5, 1950 to Alfons B. L^nda is 
attached as Exhibit G. 

33 That Alfons B. Landa, through his secretary, 
Grace I. Hopper, by letter dated June 7], 1950, 
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acknowledged receipt of the notice of June 5, 1950. A 
photostat copy of this letter is attached as Exhibit H. 

That Alfons B. Landa has discontinued the payment 
of One Hundred Fifty ($150.00) Dollars per month since 
receipt of notice of my remarriage on May 20, 1950. 

That Alfons B. Landa has not paid to me the Five 
Thousand ($5,000.00) dollars now due in accordance with 
his agreement but, in fact, has failed and refused to make 
the payment as agreed. 

That through my attorney, I have advised Alfons B. 
Landa in writing and orally on several occasions since 
June 20, 1950, that unless payment was made to me of 
Five Thousand ($5,000.00) Dollars in accordance with 
the agreement, that I would be compelled to protect my 
rights by an action at law. 

That I have suffered damages resulting from the breach 
by Alfons B. Landa of his agreement, particularly the 
loss of the use of this Five Thousand ($5,000.00) Dollars 
from June 20, 1950, the expenses incurred for attorneys , 
fees and costs of filing the aforementioned action to col¬ 
lect the sum due, all in the total sum of Two Thousand 
($2,000.00) Dollars. 

That I am advised that I have a right to, and I do, 
claim punitive damages in the sum of Three Thousand 
($3,000.00) Dollars from Alfons B. Landa for breach of 
the agreement and his failure, refusal and neglect to make 
payment of Five Thousand ($5,000.00) Dollars in accord¬ 
ance with his agreement of December 1,1941. 

/s/ Marjorie Mondell Astin 
Marjorie Mondell Astin 
• • • • 

34 Filed Aug 23 1950 Harry M. Hull, Clerk 

Exhibit A 
Final Decree 

This cause coming on to be heard upon the Bill of Com¬ 
plaint filed herein and upon the answer filed in this cause 
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by the defendant's attorney and npon the stipulation of 
the attorney’s of record herein for the appointment of 
a Special Master to take testimony and recommend his 
findings, and the plaintiff having appeared in person and 
produced competent testimony as reported before the 
Special Master herein and the said Special Master having 
filed his report together with his recommendations and 
findings of law and fact and that the Court beijig fully 
advised in the premises, it is upon consideration! thereof 

1. ORDERED, ADJUDGED AND DECREED that 
the Court has jurisdiction over the parties and subject 
matter of this suit. 

2. ORDERED, ADJUDGED AND DECREED that 
the equities are with the plaintiff. 

3. ORDERED, ADJUDGED AND DECREED that 
the report of the Special Master, Paschal C. Reese, be 
and the same is hereby in each and every respect con¬ 
firmed and approved. 

4. ORDERED, ADJUDGED AND DECREED that 
the bonds of matrimony heretofore existing between the 
plaintiff, Marjorie Mondell Landa, and the defendant, 

Alfons B. Landa, be and the same are hereby dis- 
35 solved and an absolute divorce vinculo matrimonii 
be and the same is hereby granted to the plaintiff, 
Marjorie Mondell Landa, from the defendant, Afons B. 
Landa. 

DONE AND ORDERED in Chambers at West Palm 
Beach, Palm Beach County, Florida, this 18 day c f April, 
A. D. 1942. 

C. E. CHILLINGWOJEtTH 
Judge 

Filed this 18th day of April 1942 at 10:45 A j.M. and 
recorded in CHANCERY ORDER BOOK No. 1165, at 
Page 226. Record Verified. 

J. ALEX ARNETTE, Clerk 
By Merle P. Johnston D. C. 
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36 STATE OF FLORIDA 
COUNTY OF PALM BEACH ss. 

I, J. ALEX ARNETTE, Clerk of the Circuit Court of 
the Fifteenth Judicial Circuit of Florida, in and for Palm 
Beach County, do hereby certify that the above and fore¬ 
going is a true and correct copy of 

Final Decree of Divorce, Chancery Case No. 17,429, 
Marjorie Mondell Landa, Plaintiff, versus Alfons B. 
Landa, Defendant, as filed for record in this office on the 
18th day of April, A. D. 1942, and recorded in Chancery 
Order Book 165 Page 226. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and seal of said Court at West Palm Beach, Flor¬ 
ida, this the 17 day of June A. D. 1942. 

J. ALEX ARNETTE, 

Clerk of Circuit Court, 

Palm Beach County, Florida 
By /s/ Thaddis P. Plant 
Deputy Clerk 

37 Filed Aug 23 1950 Harry M. Hull, Clerk 

Exhibit B 

Agreement Pendente Lite 

THIS AGREEMENT, Made this 1st day of December, 
1941, by and between MARJORIE MONDELL LANDA, 
of Washington, D. C., party of the first part, and 
ALFONS BEAUMONT LANDA, of Washington, D. C., 
party of the second part, 

WITN ESSETH, THAT: 

WHEREAS, the parties hereto, who are husband and 
wife, have been living separate and apart from one an¬ 
other since about the 1st day of December, 1937, and all 
attempts at reconciliation have failed, and 

WHEREAS, the party of the first part, the said 
MARJORIE MONDELL LANDA, has grounds for ob- 
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taming an absolute decree of divorce from the party of 
the second part by reason of such long continued sepa¬ 
ration, and 

WHEREAS, the party of the first part has declared 
her intention to establish a permanent residence in the 
State of Florida, and to seek such a decree of absolute 
divorce in a court of equity of that State, and 

WHEREAS, the party of the second part desires to 
make provision for the separate maintenance and sup¬ 
port of the party of the first part pendente life; 

NOW, THEREFORE, in consideration of the prem¬ 
ises, and of the mutual covenants herein contained, the 
parties hereto agree as follows: 

FIRST: The party of the second part agrees that he 
will pay to the party of the first part, immediately upon 
the execution of this Agreement, the sum of Seven Hun¬ 
dred Dollars ($700) in cash, which sum shall be used to 
pay the debts or other liabilties of the party of the 
38 first part presently existing. The party <f>f the 
first part agrees that she will not at any timei here¬ 
after contract any debt or charge or liability for which 
the other party or his estate shall or may become liable, 
and she agrees that in the event that said second party 
shall hereafter be called upon to pay or discharge and 
shall actually pay or discharge any such debt or liability, 
the said second party shall be authorized to deduct and 
retain out of any payments provided for under this Agree¬ 
ment or under any other agreement between the parties 
hereto, the amount which he shall have so paid, together 
with all costs and expenses. 

SECOND: The party of the second part agrees that 
he will pay the railroad and pullman fare of the party 
of the first part from Washington, D. C., to the place 
selected by her for a residence in the State of Florida; 
that he will pay all necessary and reasonable expenses of 
the party of the first part incurred in obtaining a divorce, 
including court fees, and counsel fees not to exceed One 
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Hundred Fifty Dollars ($150); and that he will further 
pay to the party of the first part for the first thirteen 
weeks of her residence in Florida the sum of $85.00 per 
week (in addition to all other sums otherwise provided 
for under this Agreement or under any other agreement 
between the parties hereto). 

IN WITNESS WHEREOF, the parties hereto, on the 
day and year first above written, have executed this 
Agreement in triplicate, any one of which shall be deemed 
to be the original. 

/s/ Marjorie Mondell Landa (L.S.) 

Marjorie Mondell Landa 
/s/ Alfons Beaumont Landa (L.S.) 

Alfons Beaumont Landa 

39 WASHINGTON 

DISTRICT OF COLUMBIA SS: 

On this 1st day of December, 1941, before me person¬ 
ally appeared MARJORIE MONDELL LANDA, to me 
known and known to me to be one of the individuals de¬ 
scribed in and who executed the foregoing instrument and 
she duly acknowledged to me that she executed the same. 

/s/ Lorna Hawk 

Notary Public 

WASHINGTON 

DISTRICT OF COLUMBIA SS: 

On this 1st day of December, 1941, before me person¬ 
ally appeared ALFONS BEAUMONT LANDA, to me 
known and known to me to be one of the individuals de¬ 
scribed in and who executed the foregoing instrument and 
he duly acknowledged to me that he executed the same. 

/s/ Lorna Hawk 

Notary Public 

40 Exhibit C 

Separation Agreement 

THIS AGREEMENT, Made this 1st day of December, 
1941, between MARJORIE MONDELL LANDA, of Wash¬ 
ington, D. C., party of the first part, and ALFONS 
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BEAUMONT LANDA, of Washington, D. C., party of 
the second part. 

WHEREAS, the parties to this Agreement w0re duly 
married on the 30th day of June, 1930, in the City of 
Washington, and, 

WHEREAS, unfortunate differences have arisen be¬ 
tween the party of the first part and the party] of the 
second part, as a result of which they have beep living 
separate and apart from one another since about the first 
of December, 1937, and have not since that date cohabited 
as husband and wife; and 

WHEREAS, all attempts at reconciliation of said 
parties have failed, and 

WHEREAS, the party of the first part and the party 
of the second part are desirous of entering into aik agree¬ 
ment under which they may continue to live separate and 
apart, and under which provision shall be made for the 
maintenance of the party of the first part, and 

WHEREAS, all the personal property, articles of per¬ 
sonal adornment, automobile, etc., which are now in the 
possession of the party of the first part are her sole and 
separate property and the second party agrees to secure 
same to the party of the first part, and 

WHEREAS, the party of the second part has hereto¬ 
fore been indebted to the party of the first part in the 
sum of $30,000, and the parties are desirous of settling 
now and forever all property rights growing out of the 
marriage relation existing between them, including 
41 curtesy and dower, which each of them m^y have 
against the other, and all rights which either of 
them may hereafter have in and to the property of any 
kind now owned or hereafter acquired by either of them; 

NOW, THEREFORE, THIS AGREEMENT WIT¬ 
NESSETH: That in consideration of the premises and 
the mutual covenants herein contained, the parties hereto 
agree as follows: 
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FIRST: Neither of them, the said husband nor wife, 
shall molest the other of them or compel, or endeavor to 
compel, the other of them to cohabit or dwell with him 
or her by any legal proceedings for restoration of con¬ 
jugal rights, or otherwise howsoever. 

SECOND: The party of the second part shall, during 
his lifetime, but only so long as the first party remains 
unmarried, pay to the said first party, the said wife, the 
sum of $150 per month. The first payment shall be made 
on the date of execution of this Agreement and payments 
shall be made thereafter on the first day of each month. 
It is mutually understood and agreed that said payment 
shall cease upon the remarriage of the first party. 

THIRD: The party of the first part hereby releases 
and relinquishes to the party of the second part, his heirs, 
executors, administrators and assigns, all rights which 
may now or hereafter exist by reason of the marriage 
between the parties hereto, in any property now owned 
or hereafter acquired by the party of the second part; 
and the party of the first part hereby waives and re¬ 
linquishes all right to share in any of the property of 
the party of the second part to which she might become 
entitled by virtue of the laws of the District of Columbia, 
or otherwise; and specifically waives all dower rights in 
any property now owned or hereafter acquired by the 
party of the second part and any right to any distributive 
share of any property of the party of the second 
42 part and any right of election to take against any 
last will and testament of the party of the second 
part, whether executed prior or subsequent to the execu¬ 
tion of this Agreement. 

FOURTH: The party of the second part hereby re¬ 
leases and relinquishes to the party of the first part, her 
heirs, executors, administrators and assigns, all rights 
which may now or hereafter exist by reason of the mar¬ 
riage between the parties hereto in any property now 
owned or hereafter acquired by the party of the first part; 
and the party of the second part hereby waives and re- 
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linquishes all right to share in any of the property of 
the party of the first part to which he might beconiie en¬ 
titled by virtne of the laws of the District of Colombia, 
or otherwise; and specifically waives all rights of cmrtesy 
in any property now owned or hereafter acquired by the 
party of the first part and any right to any distributive 
share of any property of the party of the first part and 
any right of election to take against any last will and 
testament of the party of the first part, whether executed 
prior or subsequent to the execution of this Agreement. 

FIFTH: Each of the parties hereto further agrees at 
any time hereafter upon request to make, execute aiid de¬ 
liver any and all such deeds, releases, waivers and other 
instruments, papers or documents as the other party may 
reasonably require for the purpose of giving full effect to 
these presents and to the covenants, conditions and agree¬ 
ments herein contained. 

SIXTH: This Agreement shall continue in full force 
and effect and shall be binding upon the parties hereto 
whether the marriage between them continue or whether 
such marriage be hereafter dissolved and the parties 
43 hereto released from the bonds of matrimony by 
a decree of divorce. 

IN WITNESS WHEREOF, the parties hereto have, 
on the day and year first above written, executed this 
Agreement in triplicate, and one of which shall be deemed 
to be the original. 

/s/ Alfons Beaumont Landa (JL.S.) 

/s/ Marjorie Mondell Landa (L.S.) 

WASHINGTON 

DISTRICT OF COLUMBIA SS: 

On this 1st day of December, 1941, before me person¬ 
ally appeared MARJORIE MONDELL LANDA, to me 
known and known to me to be one of the individuals de¬ 
scribed in and who executed the foregoing instrument and 
she duly acknowledged to me that she executed the same. 

/s/ Loma Hawk 

Notary Public 
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WASHINGTON 

DISTRICT OF COLUMBIA SS: 

On this 1st day of December, 1941, before me person¬ 
ally appeared ALFONS BEAUMONT LAND A, to me 
known and known to me to be one of the individuals de¬ 
scribed in and who executed the foregoing instrument and 
he duly acknowledged to me that he executed the same. 

/s/ Loma Hawk 

Notary Public 

44 Filed Aug 23 1950 Harry M. Hull, Clerk 

Exhibit D 
Note Agreement 

THIS AGREEMENT, Made this 1st day of Decem¬ 
ber, 1941, by MARJORIE MONDELL LANDA, of Wash¬ 
ington, D. C., ALFONS BEAUMONT LANDA, of 
Washington, D. C., and ALVORD & ALVORD, a part¬ 
nership, of Washington, D. C., 

WITNESSETH, THAT: 

WHEREAS, ALFONS BEAUMONT LANDA is in¬ 
debted to MARJORIE MONDELL LANDA in the sum 
of $30,000, which indebtedness was incurred after their 
marriage and while they were living together as husband 
and wife, and 

WHEREAS, the said ALFONS BEAUMONT LANDA 
and MARJORIE MONDELL LANDA are now living 
separate and apart from one another, and contemplate the 
termination of their marital relationship, and 

WHEREAS, the said ALFONS BEAUMONT LANDA 
desires, in the event the marriage is dissolved, to provide 
for the security of the said MARJORIE MONDELL 
LANDA by giving evidence of the aforesaid indebted¬ 
ness, and 

WHEREAS, both the said ALFONS BEAUMONT 
LANDA and the said MARJORIE MONDELL LANDA 
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desire that ALVORD & ALVORD shall act as custodian 
of the evidence of indebtedness and shall assist in the 
execution of the covenants and agreements hereinafter 
stated; 

NOW, THEREFORE, in consideration of the presses, 
and of the mutual covenants herein contained, the parties 
hereto agree as follows: 

FIRST: In the event that a final decree of divorce is 
issued to MARJORIE MONDELL LANDA, ALFONS 
BEAUMONT LANDA agrees to execute and deliver to 
ALVORD & ALVORD his one promissory note in the 
sum of $30,000 to the order of MARJORIE 
45 MONDELL LANDA, which promissory note shall 
contain the terms and conditions set forth in the 
promissory note attached to this Agreement. Said promis¬ 
sory note shall bear the same date as the date of the said 
final decree of divorce, and the first monthly payment of 
principal and interest thereon shall be due and payable 
on the fifteenth day of the first month following the date 
of execution. 

SECOND: Delivery of the said promissory note shall 
be made, within ten days after said final decree of 
divorce, by ALFONS BEAUMONT LANDA to ALV|ORD 
& ALVORD; ALVORD & ALVORD shall accept such 
delivery of said promissory note on behalf of MARJd)RIE 
MONDELL LANDA; and ALVORD & ALVORD (or any 
successor firm thereof) shall (except in the event of a 
default, within the meaning of such note) hold the same 
for the protection of the interests of both parties until 
the principal and interest thereon have been paid in full. 

THIRD: In the event of the death of MARJQRIE 
MONDELL LANDA before the principal and interest of 
the said promissory note have been paid in full, ALVORD 
& ALVORD shall thereupon cancel the said promissory 
note and deliver the same to ALFONS BEAUMONT 
LANDA. 
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FOURTH: In the event of the remarriage of MAR¬ 
JORIE MONDELL LANDA, ALFONS BEAUMONT 
LAND A further agrees that he will pay to MARJORIE 
MONDELL LANDA, upon thirty days written notice 
from her or from ALVORD & ALVORD, the sum of Five 
Thousand Dollars ($5,000) in cash, which payment shall 
be in addition to all other payments otherwise provided 
for under this Agreement, or under any other agreement 
between the said ALFONS BEAUMONT LANDA and 
MARJORIE MONDELL LANDA. 

IN WITNESS WHEREOF, the parties hereto, 
46 on the day and year first above wrtten, have exe¬ 
cuted this Agreement in triplicate, any one of which 
shall be deemed the original. 

/s/ Alfons Beaumont Landa (L.S.) 

Alfons Beaumont Landa 

/»/ Marjorie Mondell Landa (L.S.) 

Marjorie Mondell Landa 

ALVORD & ALVORD 
By /s/ Ellsworth C. Alvord (L.S.) 

Ellsworth C. Alvord 

WASHINGTON 

DISTRICT OF COLUMBIA SS: 

On this 1st day of December, 1941, before me person¬ 
ally appeared MARJORIE MONDELL LANDA, to me 
known and known to me to be one of the individuals 
described in and who executed the foregoing instrument 
and she duly acknowledged to me that she executed the 


same. 


/s/ Lorna Hawk 

Notary Public 

WASHINGTON 

DISTRICT OF COLUMBIA SS: 

On this 1st day of December, 1941, before me person¬ 
ally appeared ALFONS BEAUMONT LANDA, to me 
known and known to me to be one of the individuals 
described in and who executed the foregoing instrument 


and he duly acknowledged to me that he executed the 
same. 

/s/ Lorna Hawk 

Notary Public 

47 Promissory Note 

$30,000 Washington, D. C.J 1942 

FOR VALUE RECEIVED, I, ALFONS B. LANDA, 
promise to pay to the order of MARJORIE MONDELL 
LANDA the sum of THIRTY THOUSAND DOLLARS 
($30,000) with interest at the rate of 6% per annum on 
said principal sum, or so much thereof as may from time 
to time remain unpaid. 

Principal and interest payable at the Hamilton National 
Bank, 14th and G Streets, N. W., Washington, D. C-, in 
monthly installments of TWO HUNDRED DOLLARS 
($200.00) each, commencing on the fifteenth da^ of 

., 1942, and continuing on the fifteenth diy of 

each month thereafter until paid; each installment, When 
so paid, to be applied first to the payment of interest 
accrued on the unpaid principal sum, and the residue 
thereof to be credited to said principal sum. 

And it is agreed that if default be made in the pay¬ 
ment of any one of the aforesaid installments of jprin- 
cipal or interest when and as the same shall become due 
and payable, then and in that event, the unpaid balance 
of the principal sum shall, at the option of the holder 
hereof, at once become due and payable, anything here¬ 
inabove contained to the contrary notwithstanding. 

This note is non-negotiable, and shall be void in the 
event of the death of the payee, the said MARJORIE 
MONDELL LANDA, before payment in full of prin 
and interest has been made. , 

-1 

Alfons B. Landa 
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48 Filed Aug 23 1950 Harry M. Hull, Clerk 

Exhibit E 
A TRUE COPY 

No. 344973 Certificate of Marriage 

I Hereby Certify that on this 20th day of May, 1950 
at Washington, D. C. (2205 California St.) Harry Mills 
Astin and Marjorie Mondell Landa were by me united 
in accordance with the license issued by the Clerk of the 
United States District Court for the District of Columbia. 

Name s/ Frederick Brown Harris 

( Minister) 

Foundry Church (Methodist) 
Washington, D. C. 

/s/ Chas. E. Alden 
Notary Public 
D.C. 

My Commission Expires Aug 18,1952 

49 Filed Aug 23 1950 Harry M. Hull, Clerk 

Exhibit F 

• • * • 

Law Offices 

DAVIES, RICHBERG, BEEBE, LANDA & 
RICHARDSON 

1000 Vermont Avenue, Northwest 
Washington 5, D. C. 

* • • • 

April 11,1950 
Meredith M. Daubin, Esq., 

Dow, Lohnes and Albertson 
Munsey Building 
Washington 4, D. C. 
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Dear Mr. Daubin: 

This will acknowledge receipt of your letter of April 
5th, advising me that yon represent Marjorie Mondell 
Landa, as attorney. 

I farther acknowledge notice that the said Marjorie 
Mondell Landa will be married on May 20,1950. 

Very truly yours, 

/s/ Alfons Landa 
Alfons Landa 

4-H. 

50 Filed Aug 23 1950 Harry M. Hull, Clerk 

Exhibit G 

m • • • 

Law Offices 

DOW, LOHNES AND ALBERTSON 
Munsey Building 
Washington 4, D. C. 

June 5,1950 

Alfons Beaumont Landa, Esquire 
815 - 15th Street, N. W. 

Washington 5, D. C. 

Re: Payments to Marjorie Mondell Landp 
Now Mrs. Harry Mills Astin 

Dear Mr. Landa: 

Reference is made to my letter of April 5, 1950^ ac¬ 
knowledged by you in your letter of April 11, 1950, con¬ 
cerning your alimony obligation to Marjorie Mondell L^nda 
under agreements dated December 1, 1941, in which you 
agreed to pay the sum of $5,000.00 in cash upon the remar¬ 
riage of Marjorie Mondell Landa. The agreements fur¬ 
ther provided that the alimony of $150.00 per m|mth 
should cease upon the remarriage of Marjorie Mondell 
Landa. 

Notice was given you under date of April 5, 1950 that 
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Marjorie Mondell Landa would be married on May 20, 
1950. 

Transmitted herewith is a true copy, certified by Charles 
E. Alden, Notary Public, D. C., of the marriage certificate 
No. 344973, in which Frederick Brown Harris, Minister, 
Foundry Church, Washington, D. C-, certifies that on the 
20th day of May, 1950, at Washington, D. C., he united in 
marriage, in accordance with the license issued by the 
Clerk of the United States District Court for the District 
of Columbia, Harry Mills Astin and Marjorie Mondell 
Landa. 

I would appreciate it very much if you would send to 
my office, for transmission to Mrs. Harry Mills Astin, 
your check in the amount of $5,000.00. 

Very truly yours, 

(s) Meredith M. Daubin 
Meredith M. Daubin 

end 

51 Filed Aug 23 1950 Harry M. Hull, Clerk 

Exhibit H 

• • • • 

Law Offices 

DAVIES, RICHBERG, BEEBE, LANDA 
& RICHARDSON 
1000 Vermont Avenue, Northwest 
Washington 5, D. C. 

June 7, 1950 

Meredith M. Daubin, Esq., 

Dow, Lohnes and Albertson 
Munsey Building, 

Washington 4, D. C. 

Dear Mr. Daubin: 

Your letter of June 5th was received during Mr. Landa’s 
absence in the hospital. He is not expected to return to 
Washington! until the 19th. 
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However, he has asked me to advise you that the matter 
will be disposed of promptly on his return. 

Very truly yours, 

/s/ Grace I. Hopper 

Secretary to Mr. Lan<(la 
• * • 

55 Filed Sep 7 1950 Harry M. Hull, Clerk 

Defendant's Motion for a Time Extension 
Within Which to Respond to Plaintiff’s 
Motion for Summary Judgment 

Comes now the defendant herein and respectfully ipoves 
this Honorable Court that defendant be allowed an exten¬ 
sion of time within which to reply to plaintiff's Motion 
for Summary Judgment herein up to and including ten 
days after the date that two pending motions of the de¬ 
fendant (Motion for More Definite Statement and Motion 
to Strike Portions of the Complaint) have been disposed 
of by this Honorable Court. 

Defendant's reasons for filing this Motion for Extension • 
of time are that: 

1. The defendant could not respond to plaintiff's Mo¬ 
tion for Summary Judgment, because said Motion for. 
Summary Judgment is based upon an erroneous complaint 
which plaintiff has already moved to clarify and correct 
for the reasons set forth in the Memorandum of Points 
and Authorities supporting such motions. 

56 2. Until plaintiff's Motions directed at clarify¬ 
ing and correcting the Complaint are disposed of 

by this Honorable Court the defendant will have no way 
of knowing what response is required of him in meeting 
the Motion for Summary Judgment, inasmuch as plain¬ 
tiff's Motion for Summary Judgment depends upor. the 
erroneous complaint. 

3. This Motion is supported by the Memorandum of 
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Points and Authorities heretofore filed by defendant in 
support of defendants prior motions herein; said Memo¬ 
randum of Points and Authorities is hereby attached by 
reference to accompany and support this Motion. 

WHEREFORE, it is respectfully requested that the 
foregoing Motion be granted. 

Respectfully submitted, 

/s/ Chester J. McGuire.. 

Chester J. McGuire, 

Attorney for Defendant 
1000 Vermont Avenue, N. W. 
Washington, D. C. 

• • • • 

57 Filed Oct 17 1950 Harry M. Hull, Clerk 

Affidavit of Alfons B. Landa 

I, Alfons B. Landa, being first duly sworn, upon my 
oath, depose and say that I am the defendant in the above- 
captioned civil action, having a residence in the District of 
Columbia at 6 Kalorama Circle. I was married to the 
plaintiff on June 26, 1930; separated from her about De¬ 
cember, 1937, and was divorced from her on April 18,1942. 

On December 1, 1941, I agreed with Marjorie Landa, 
my then wife, who was contemplating suing for divorce, 
that if the divorce was granted, I would pay her certain 
amounts annually, the total payments of principal not to 
exceed $30,000. I further agreed that within ten days 
after the final decree of divorce I would deliver to her 
then attorney a promissory note in the principal sum of 
$30,000 to be held by said attorney until the principal 
and interest due thereunder had been paid in full or until 
the decease of Marjorie Landa, whichever was the ear¬ 
lier. Such note was non-negotiable and was defeasible. 

The understanding which I had with Marjorie Landa 
was reduced to writing and is contained in what is termed 
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a “Note Agreement” dated December 1, 1941, executed 
by Marjorie Landa and myself. 

58 In such instrument it is stated that I was in¬ 
debted to Marjorie Landa in the amount of $3(J,000. 
I was not then indebted to Marjorie Landa in any amount. 
The $30,000 alleged indebtedness was pure fiction. Al¬ 
though, in a separate document entitled “Separation 
Agreement,” also executed under date of December 1, 
1941, I had agreed to pay Marjorie Landa $150 per month 
until she remarried, something more substantial for her 
seemed desirable as the separation payments would cease 
in the event of my death; hence, the so-called “itfote 
Agreement.” Marjorie Landa understood and I realized 
that the amounts which I was to pay here were nbt in 
liquidation of any debt but were in nature no more ot no 
less than alimony. 

Shorty after executing the so-called agreement I Real¬ 
ized the indefiniteness of it. The date on which payments 
could start was indefinite; it might be five, ten, or fifteen 
years hence or the payments might never start. There¬ 
fore, I addressed a letter to her under date of December 
8,1941, reading as follows: 

“December 8, 1941. 
“Mrs. Marjorie Mondell Landa, 

1300 - 30th Street, N. W., 

Washington, D. C. 

“Dear Marjorie: 

“In order to remove an ambiguity in the Note 
Agreement and in order to avoid an unintended result, 
I propose to begin the payments upon the Note as of 
December 15, 1941, to be applied in the same manner 
as if the Note were dated December 15, 1941. These 
payments, however, will cease after the payment due 
April 15, 1942, if the final decree of divorce has not 
been issued and if I am convinced that you do not 
intend faithfully to prosecute the proceedings for a 
final decree of divorce. 

“If this is agreeable to you, please indicate your 
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acceptance in the space below and return two executed 
copies to me. 

“Very truly yours, 

(s) Alfons Beaumont Landa 
“Alfons Beaumont Landa 


“Accepted: 


“Marjorie Mondell Landa” 

59 In accordance with the request contained in the 
foregoing letter, Marjorie Landa accepted the terms 
thereof and returned to me an executed copy of the same. 
A certified copy of such letter, with the acceptance by 
Marjorie Landa noted thereon, is annexed. 

The same situation existed in respect of my promise to 
pay Marjorie Landa $5,000 in the event of her remarriage, 
except that we did not indulge in the fiction that the prom¬ 
ise was based on an indebtedness, and the provisions re¬ 
garding the said $5,000 were contained in the same so- 
called “Note Agreement.” No consideration passed for 
such promise and it was entirely gratuitous on my part. 

Plaintiff, Marjorie Mondell Astin, has failed and refused 
to live up to the understanding which she and I had, which 
resulted in the execution of the so-called “Note Agree¬ 
ment,” and in doing so breached such so-called agreement 
prior to the instant action, to my detriment. In repre¬ 
sentations to personnel of the Bureau of Internal Revenue 
she has denied that the monthly payments under the agree¬ 
ment constitute alimony in an effort to prevent such sums 
being taxed to her, which has the result of making them 
taxable to me. 

/s/ Alfons B. Landa 
Alfons B. Landa 

City of Washington ) 

) ss 

District of Columbia ) 

Personally appeared before me this 17th day of Octo¬ 
ber, 1950, Alfons B. Landa, known to me to be an adult, 
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ed 


competent to testify, who, being duly sworn, stated that 
the facts in the foregoing affidavit are true and subscrib 
such affidavit in my presence. 

/s/ Grace I. Hopper 

Notary Public 


Com. Exp. 8/14/54 
60 


COPY 


December 8, 1941. 


Mrs. Marjorie Mondell Landa, 

1300 - 30th Street, N. W., 

Washington, D. C. 

Dear Marjorie: 

In order to remove an ambiguity in the Note Agreement 
and in order to avoid an unintended result, I propose to 
begin the payments upon the Note as of December! 15, 
1941, to be applied in the same manner as if the Note yrere 
dated December 15, 1941. These payments, however, will 
cease after the payment due April 15, 1942 if the final 
decree of divorce has not been issued and if I am con¬ 
vinced that you do not intend faithfully to prosecute the 
proceedings for a final decree of divorce. 

If this is agreeable to you, please indicate your accept¬ 
ance in the space below and return two executed copies to 
me. 

Very truly yours, 

(s) Alfons Beaumont Landa 
Alfons Beaumont Landa 

Accepted: 

(s) Marjorie Mondell Landa 
Marjorie Mondell Landa 

I certify that the foregoing is a true and correct copy. 

/s/ Grace I. Hopper 
Grace I. Hopper 

Notary Public 

Washington, D. C. 

October 17,1950 
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IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MOTIONS DIVISION NO. 1 
MARJORIE MONDELL ASTIN, 

2153 California Street, N. W., 

Washington, D. C., 

Plaintiff, 

vs. 

ALFONS B. LANDA, 

1000 Vermont Avenue, N. W., 

Washington, D. C., 

Defendant. 

C. A. No. 3429-50 

Washington, D. C., 
October 4,1950 

The above-entitled action came on for a hearing on 
three motions, a motion to strike and for a more definite 
statement; a motion for summary judgment and a motion 
for an extension of time within which to respond to plain¬ 
tiff’s motion for summary judgment, before the HONOR¬ 
ABLE ALEXANDER HOLTZOFF, Judge, sitting in 
Motions Court No. 1, at 12 o’clock noon, pursuant to due 
and timely notice to all interested parties. 
APPEARANCES: 

MEREDITH M. DAUBIN, Esq., 

Attorney for the Plaintiff. 

CHESTER J. McGUIRE, Esq., 

Attorney for the Defendant 

3 PROCEEDINGS 

THE CLERK: Astin v. Landa, Number 22. 
THE COURT: You may proceed. 

MR. McGUIRE: This case, may it please the Court is 
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before you on four motions, one of which is a motiop for 
a summary judgment, as to which an extension of tilme— 
counsel for the defendant has moved for an extension of 
time within which to respond to plaintiff’s motion for 
summary judgment. The reason for this is that my client 
is out of town and has gone to Europe and will not be 
back for an indefinite period of time, and I would li|ve to 
move for a continuance of two weeks in order that I may 
be able more adequately to inform the Court— 

THE COURT: Is there any objection to that? 

MR. DAUBIN': Yes, Your Honor, for this reasoh: I 
filed a motion for summary judgment on the 23rd of Au¬ 
gust. I am informed this morning that the defendant left 
the country on the 15th of September, and it would seem 
to me that within that time he would have had an oppor¬ 
tunity, through counsel, the defendant having been here 
also— 

THE COURT: What is this matter? 

MR. DAUBIN: This matter, Your Honor, is in connec¬ 
tion with a divorce settlement, my client was divorced from 
the defendant many years ago, and under the settle- 
4 ment agreement she was to receive $150 a month as 
alimony so long as she was not remarried, and at 
the time of her remarriage she was to receive $5,000. She 
has now remarried and that has been notified to the de¬ 
fendant who has refused to pay the $150 a month— 

THE COURT: What are you asking for? 

MR. DANBIN: We are asking for $5,000. 

THE COURT: What does the defendant say? 

MR. McGUIRE: We do not deny that the $5,000 has 
not been paid by the defendant. There was an agreement 
dated December 1, 1941, which is termed a “Note Agree¬ 
ment”. In that agreement the defendant agreed to pay 
$30,000, and also the terms of that agreement stated that 
if the plaintiff in the case remarried, he would give her 
$5,000 upon 30 days’ notice. Our contention, generally 
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speaking, it that there was no consideration for that prom¬ 
ise to make a gift in future. 

THE COURT: Is that part of the entire settlement? 

MR McGUIRE: Yes, Yonr Honor. Our position in 
that respect is that contract was divisible, there was con¬ 
sideration for part of it, but there was no consideration 
for the other part. 

THE COURT: That would be a question of law. 

MR. McGUIRE: That is the point, why I would like 
to have a continuance for 30 days, in order to get 

5 an affidavit in opposition to the motion for sum¬ 
mary judgment. 

In that respect, I would like to say that my client was 
not in the city until September 15th; he was in and out 
of the city preparatory to going to Continental Europe 
and to Asia. 

THE COURT: When was that motion filed ? 

MR. DAUBIN: August 23rd. 

MR. McGUIRE: The motion was filed, we do not raise 
any point in that respect. The motion was filed within 10 
days after the complaint was filed. 

THE COURT: Could you not obtain an affidavit from 
your client before he left? 

MR. McGUIRE: We did apply for an extension of 
time— 

THE COURT: WHiy didn’t you prepare an affidavit 
before he left? 

MR. McGUIRE: He was only here one or two days 
in the intervening time. 

T HE COURT: When was that ? 

MR. McGUIRE: One week— 

THE COURT: I think it is reasonable to grant your 
request. 

MR. DAUBIN: I want to be courteous to brother 
attorneys, but, as I say, I filed a motion for sum- 

6 mary judgment on the 23rd of August. 

THE COURT: I am going to grant a continu- 
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ance of two weeks, but you will have to be ready to go 
ahead then. 

MR. McGUIRE: We will be ready. 

MR. DAUBIN: The motion for summary judgment is 
continued then? 

THE COURT: I will continue the motion for sum¬ 
mary judgment for two weeks—that will be the 18tta of 
October. Then you will have to be ready to proceed. 

MR. DAUBIN: It will be heard whether he files a 
reply or not? 

THE COURT: It will be heard on that day. 

MR. DAUBIN: Thank you. 


9 Filed Nov 29 1950 Harry M. Hull, Clerk 

IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MARJORIE MONDELL ASTIN, 

2153 California Street, N. W., 

Washington, D. C., 

VS* 

ALFONSE B. LANDA, 

1000 Vermont Avenue, N. W., 

Washington, D. C., 

Defendant. 

Civil Action No. 3429-50 

Washington, D. C., 
October 18, 1950. 

The above-entitled matter came on for further hearing 
on three motions, a motion to strike, a motion for more 
definite statement and motion for summary judgment, be¬ 
fore the Hon. ALEXANDER HOLTZOFF, Judge, at ^:15 
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o’clock p. m., pursuant to due and timely notice to all 
interested parties. 

APPEARANCES: 

In behalf of the Plaintiff: 

MEREDITH M. DAUBIN, Esq. 

In behalf of the Defendant: 

CHESTER McGUIRE, Esq. 

10 PROCEEDINGS 

THE COURT: You may proceed, gentlemen. 
MR. DAUBIN: May it please Your Honor, when this 
action was before you two weeks ago it was continued at 
the request of defendant’s counsel. We had pending plain¬ 
tiff’s motion for summary judgment to which the defend¬ 
ant filed a reply affidavit. 

THE COURT: I beg your pardon? 

MR. DAUBIN: The defendant filed an affidavit in 
reply to plaintiff’s affidavit in support of the application 
for summary judgment. There was also pending this mo¬ 
tion to strike certain paragraphs of the statement from 
the complaint also for a bill of particulars. However, if 
the motion for summary judgment is acted upon by Your 
Honor it will dispose of the entire matter. 

THE COURT: I think I should hear plaintiff’s motion 
for summary judgment because if I grant that motion I 
will not have to hear the other; if I decline the motion I 
will hear the other one. 

MR. DAUBIN: Shall I proceed, Your Honor? 

THE COURT: You may proceed. 

MR. DAUBIN: This is an action by plaintiff against 
the defendant who were at one time husband and wife. 
They were divorced in 1942. 

THE COURT: When was the action filed? 

11 MR. DAUBIN: Prior to the divorce there were 
three documents signed, pendente lite payments, a 

separation payment and a note payment. Subsequent to 
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the divorce which was granted, the defendant had tot pay 
the amount said to be due in the separation agreement of 
$150 per month. 

THE COURT: What is this action about? 

MR. DAUBIN: This is an action for failure to pay 
$5,000 as provided by the agreement of the 30th of M^.rch. 
The agreement provided that $150 a month would be paid 
during the time she remained single, which has been done 
for the last eight years. She is not complaining about that. 

The defendant also agreed that if she remarried the $150 
a month payment would cease. They have ceased. The 
agreement also provides that when she remarried she 
should get $5,000. We have sued for the $5,000. The 
document was under seal. 

THE COURT: I will hear the other side if neces4ary. 
I will give you an opportunity to reply, Mr. McGuire. 

MR McGUIRE: Your Honor, in connection with this 
case, the agreement was for the payment of $150 a month, 
that is known as the separation agreement. In my opinion 
that is entirely different. There is also this agreement 
for the payment of $5,000— 

THE COURT: I don’t get your point 

MR. McGUIRE: My point is that this suit as- 
12 serts a claim that the defendant owes the plaintiff 
$5,000 under a note agreement dated December 1, 
1941, that the other agreements which have been injected 
into this case are not material to the case because ihey 
concern not anything that is being sued for. Now the 
situation— 

THE COURT: Now as I understand this is an action 
to recover $5,000 which the separation agreement provided 
be paid the plaintiff if she remarried, is that right? 

MR. McGUIRE: No, Your Honor. 

MR. DAUBIN: We have the document. The document 
is attached to the motion for summary judgment. 

THE COURT: That is what the plaintiff asks for. 


MR. McGUIRE: That is not the fact 

THE COURT: What is the fact? 

MR. McGUIRE: The fact is that under the separation 
agreement she was to get $150 a month until she remarried; 
she did get the $150 until she remarried. I don’t think 
there is any dispute about that. There cannot be any 
dispute. 

Now there was a separate agreement, a note agreement, 
which is also in conflict, Your Honor—pardon me, I don’t 
want to go contrary to what Your Honor said—it would 
probably be clearer if I did have my motion to strike heard 
first, but I think we can get along all right. 

THE COURT: Now the complaint recites a contract 
to pay the sum of $5,000 on remarriage. Now do 
13 you deny that this contract is correctly stated in the 
complaint? 

MR. McGUIRE: We deny the contract is valid, Your 
Honor. We deny two paragraphs quoted in there, although 
they indicate they are from the note agreement are from 
the same instrument. 

THE COURT: What is before me? 

MR. DAUBIN: They are attached to the plaintiff’s 
motion for summary judgment; here are the original doc¬ 
uments. If you will read the original separation agree¬ 
ment it refers to the note agreement, and the note agree¬ 
ment has the $5,000 in it. 

THE COURT: They were both executed at the same 
time as of the same date? 

MR. DAUBIN: That is correct. 

THE COURT: Well, the two agreements were simul¬ 
taneously executed? 

MR. DAUBIN: Oh, yes.? 

MR. McGUIRE: We have not yet filed our answer to 
the most recent complaint because we have been post¬ 
poning the answer to see what would be done with the 
other two motions. I am expecting, Your Honor, to file 
preliminary objections to this motion. Plaintiff served a 
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copy of this complaint on us on August 11, 1950, a 
motion for summary judgment was served on us August 
22, which is only 11 days after the filing of the com- 

14 plaint, and that is not in accordance with the rule. 
We did not have a chance prior to the receipt of 

that to file an answer. Now we do intend to attack the 
integrity of the so-called note agreement in our answer. 

Now you will note, Your Honor, from that note agree¬ 
ment— 

THE COURT: You have had plenty of time to fi^e an 
answer. 

MR. McGUIRE: That is right, Your Honor, except 
that we had these other two motions to strike and we 
wish to argue the point in connection with the motion for 
a more definite statement as to what damage she is claim¬ 
ing. 

THE COURT: She is claiming damage to the extent 
of $5,000. 

MR. DAUBIN: We are claiming no damage in excess 
of the $5,000, and summary judgment which is for $5,000 
under the note agreement. 

THE COURT: That is a habit which lawyers have. 
If I decide this motion I will grant judgment foil the 
plaintiff to the extent of $5,000. 

MR. McGUIRE: I would like, if Your Honor please, 
before the motion is finally decided to file an answer be¬ 
cause, Your Honor, in my answer I will raise a question 
of fact which goes to the integrity of the instrument itself. 

THE COURT: You could raise that by affidavit in this 
motion. Under Rule 56 the plaintiff has a right to file 
a motion for summary judgment at the expiration of 20 
days of the commencement of an action. 

15 MR. McGUIRE: Which he didn’t do. 

THE COURT: He does not have to wait. Now 
this case is ready for trial, of course he didn’t waii the 
20 days, but you have had continuances so that you nave 
had the benefit of more than 20 days. 

MR. McGUIRE: Yes, Your Honor, I am going to at- 


tack this. I don’t know how I could do it in an affidavit 
because the affidavit only goes to the facts and in my 
answer I am going to attack the integrity of the note 
agreement itself. 

THE COURT: What do you mean by integrity? 

MR. McGUIRE: When that note agreement was signed 
it purported to be in payment of $30,000, as I say in my 
affidavit in opposition to the application of plaintiff, and 
purports to be a recognition of the gap of $30,000 owed 
by defendant to plaintiff and it provides that the $30,000 
shall be paid if she gets a divorce, and at the time the note 
agreement was made they were still living together and 
they "were not divorced, they were separated. Now it is 
provided that this payment should start after she got a 
divorce and it was further provided in the event she, the 
plaintiff, remarried, she would be paid $5,000. No time 
element was put in there. 

THE COURT: What is the issue about that? 

MR. McGUIRE: My point is that there were other 
circumstances surrounding this note agreement and 
16 this was supposed— 

THE COURT: No, I want to know what your 
point of law is. 

MR. McGUIRE: My point of law is that this note 
agreement is against public policy. 

THE COURT: You mean the consideration was that 
the parties "would get a divorce and that made the note 
agreement invalid? 

MR. McGUIRE: To facilitate the divorce. 

THE COURT: To facilitate the divorce. Is that your 
point, that the agreement is invalid because it was made 
in consideration of the plaintiff getting a divorce, to fa¬ 
cilitate the divorce? 

MR. McGUIRE: Because it has that tendency, Your 
Honor. 

THE COURT: Well, tendency is not enough to invali¬ 
date an agreement. 
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MR. McGUIRE: I mean my claim is going to be that it 
is invalid because it was against public policy for that 
reason. 


THE COURT: Now, Mr. McGuire, under Rule 56 the 
plaintiff does not have to wait for an answer before Jnak- 
ing a motion for summary judgment so that motion inust 
be decided on the papers now on file. 

MR. McGUIRE: May I have time to put—there will 
be a fact issue at the trial. 

THE COURT: You ought to file an affidavit shotting 
that. 

17 MR. McGUIRE: May I have 72 hours in which 
to file such an affidavit? 


THE COURT: Why isn’t it here now? 

MR. McGUIRE: I assumed that I would do that in 


my answer. 

THE COURT: Oh, no. 

MR. McGUIRE: I filed it in my affidavit. I said there 
was no consideration for the agreement. 

THE COURT: Mr. McGuire, lawyers are charged with 
knowledge of the rule. The rule is clear that you have 
a right to file opposing affidavits; you don’t have to wait 
until you file your answer. 

MR. McGUIRE: I have filed my opposing affidavit. 

THE COURT: Now I will read the affidavit. 

MR. McGUIRE: I didn’t understand, Your Honor, this 
affidavit— 

THE COURT: I am considering a motion for sumniary 
judgment and it is your duty if you want to oppose a mo¬ 
tion for summary judgment to show by affidavit that there 
is a disputed issue of fact. Now have you filed that affi¬ 
davit? 

MR. McGUIRE: Yes, sir. 

MR. DAUBIN: It was filed yesterday. It might not 
have gotten into the file yet, Your Honor. 

THE COURT: Well, there is nothing in the affidavit 



to the effect that this agreement—to show that this 

18 agreement was against public policy. Yon do raise 
the point that there was no consideration for it? 

MR. McGUIRE: Yes, as shown by that letter dated 
September 8, it contains an implication in that letter that 
it was negative, that she did not get this payment xmtil 
she went and got a divorce and if I may have Your Honor’s 
permission I would ask that I be permitted to file a plead¬ 
ing in which I will raise that very question. 

THE COURT: No, it is too late now. What do you 
say as to the point that there is no consideration for the 
agreement? 

MR. DAUBIN: Your Honor, to begin with this docu¬ 
ment was under oath and under seal. All these documents 
of December 1, 1941, are under seal, and I think the com¬ 
mon law rule— 

THE COURT: Is it your point that sealed documents 
import consideration? 

MR. DAUBIN: I would say that sealed documents im¬ 
port consideration at common law. However— 

THE COURT: The second document does not— 

MR. DAUBIN: No, they are sealed. I think the word 
“sealed” appears after their names. 

THE COURT: This is a sealed document, Mr. Mc¬ 
Guire. 

MR. McGUIRE: Yes, my point is it is void ab initio. 
It does not make any difference whether is was sealed or 
not. 

19 MR. DAUBIN: For seven years— 

THE COURT: Let’s take one at a time. 

So far as lack of consideration is concerned, that is 
no defense because a sealed document does not require 
consideration. That is elementary law. Well now I don’t 
see that this agreement is against public policy, I don’t 
see anything against public policy here. 

MR. McGUIRE: May I file a brief on that point, Your 
Honor? 
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THE COURT: Oh, no, you are supposed to be ready at 
the time the matter comes up. 

MR. McGUIRE: I was assuming that because I had 
not had time to file an answer before this time and 1 , the 
other two motions are on file that I would have time to 
file an answer. 

THE COURT: No, you are supposed to be ready to 
proceed with the matter set for argument, you filed an 
affidavit— 

MR. McGUTRE: Yes, but I cannot see where the rule 
requires the motion to be docketed 20 days after idling 
of the complaint comes in. 

THE COURT: You have had extra time as a result 
of continuances. This action was filed on the 8tli of 
August. If this motion had been filed on the 28th of 
August you would have had 20 days— 

MR. McGUIRE: The complaint was served on me on 
the 11th of August. 

20 THE COURT: Please don’t interrupt line. 

If the defendant had waited 20 days you cquld 
have filed a motion. You could have had 10 days from 
that time under the rule to file an answer to that which 
would have brought you to about the 8th of September. 
Instead of that you get up today and say that you have 
not had time to file an answer. I say you have had plenty 
of time in which to file an answer and in any event you 
are not prejudiced by not filing an answer because ^ou 
have all the facts fully set forth in your affidavit. 

Now I am inclined to agree with you that if this agree¬ 
ment was in consideration of the wife getting a divorce it 
would be contrary to public policy. The affidavit does not 
justify such an inference, however. I think a person 
ought to abide by his agreement. He agreed to pay $5,000 
to the plaintiff if she remarried. I don’t see that thfere 
is anything contra bona mores—against public policy in 
any such agreement. 



ME. McGUIRE: I call your attention, if I may, Your 
Honor, to paragraph 1 in the note agreement itself which 
is supplemented by the letter in the affidavit, that is on 
page 1 of the note agreement: 

“In the event that a final decree of divorce is issued 
to Marjorie Mondell Landa, Alfonse Beaumont Landa 
agrees to execute and deliver • * • his one prom- 

21 issory note in the sum of $30,000/ * 

THE COURT: Where are you reading from? 

MR. McGUIRE: From the note agreement. 

THE COURT: WLat paragraph? 

MR. McGUIRE: Next to the last paragraph at the bot¬ 
tom of the first page, labelled “First”. 

THE COURT: Oh, I see. 

MR. McGUIRE: That promissory note is to be dated 
the day of the divorce. 

THE COURT: Well, is this just an agreement adjust¬ 
ing property rights in the event of a divorce? 

MR. McGUIRE: No, Your Honor, that is the separa¬ 
tion agreement; that is a separate agreement. 

THE COURT: I think the two documents have to be 
construed together; they were executed simultaneously. 

MR. McGUIRE: One was for $30,000 payable when 
the $30,000 is due, and from the note agreement until she 
dies; the other one, the payment ceases on the date of 
her remarriage under the separation agreement. This goes 
on even though Mr. Landa should die he would still be 
liable under the $30,000 note agreement—I don’t know 
what for. 

THE COURT: Why didn’t he pay the $5,000 which he 
promised to pay her? Does he want to go back on his 
agreement? 

MR. McGUIRE: No, Your Honor, because at 

22 the time this was done it was supposed to be ali¬ 
mony, that $30,000 payable monthly, which was cov¬ 
ered by the note agreement and $150 was supposed to be 
paid, was supposed to be alimony. Mr. Landa understood 
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that being alimony he could deduct that for tax purposes. 
When he went to take the deduction for alimony fo][ tax 
purposes his former wife took the position that she was 
not taxable, therefore he has said, “I am paying out ijauch 
more than I anticipated when I entered into that agree¬ 
ment. I don’t see why I should not be squared off! and 
not be required to pay the $5,000.” 

THE COURT: The Court appreciates your candor. 

MR. McGUIRE: That is the truth. It may be candor 
but it is nevertheless the truth. 

MR. DAUBIN: I just want to say one thing, Your 
Honor. 

THE COURT: No, I do not think that I need to hear 
anything further. 

This is a motion by the plaintiff for summary judgment. 
The action is brought by the plaintiff against her former 
husband under an agreement pursuant to which the latter 
agreed to pay the plaintiff the sum of $5,000 in the erent 
of plaintiff’s remarriage. Apparently the $5,000 has not 
been paid and suit is brought to recover that amount 

It appears from the pleading and the affidavits sub¬ 
mitted by both parties that on December 1, 1941, the 
parties simultaneously executed two different docu- 
23 ments, one that was entitled ‘‘Separation Agree¬ 
ment” and the other that is entitled “Note Agree¬ 
ment”. 

By the first of these contracts the husband agreed to 
pay to the wife the sum of $150 a month so long as the 
wife remained unmarried. By the second agreement the 
husband agreed, in the event of a final decree of divorce 


being granted the wife, that he would execute to her order 
a promissory note in the sum of $30,000, and in the eyent 
that she remarried would pay her the sum of $5,000 in 
cash. 

It is now urged first that the note agreement was with¬ 
out consideration. However this is an agreement under 
seal and therefore it does not require any consideration. 
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Secondly it is urged that the note agreement is contrary 
to pnblic policy, its consideration being the obtaining of 
a divorce. The Court, however, does not so view the 
agreement. The two documents must be considered as a 
single transaction. Taken together they constitute a sepa¬ 
ration agreement and a proper settlement between the 
parties. Viewed in this light it cannot be said that the 
agreement on which this suit was brought is against public 
policy. In this connection it should be observed that the 
courts will not be astute to invalidate agreements between 
husband and wife which make provision for the mainte¬ 
nance of the wife or for the adjustment of property rights 
between them. The complaint asks for actual dam- 
24 ages and punitive damages in addition to the sum 
of $5,000. There is no basis for the recovery of 
either actual or punitive damages. 

The Court will grant the plaintiff’s motion for sum¬ 
mary judgment to the extent of $5,000. 

It seems to me, gentlemen, that makes the other motion 
moot. 

MR. DAUB IN: I think so. 

MR. McGUIRE: Your Honor, could I note an excep¬ 
tion to Your Honor’s ruling? 

THE COURT: Yes, indeed. You do not have to, it is 
not necessary, but you may. 

MR. McGUIRE: May I do it as a matter—I don’t know 
why. 

(Thereupon, the hearing on the motions was concluded.) 

• • • • 

61 Filed Oct 20 1950 Harry M. Hull, Clerk 

Judgment Granting Plaintiff’s Motion for 
Summary Judgment 

This cause came on for hearing at this term upon the 
Complaint, Plaintiff’s Motion for Summary Judgment, 
affidavit of Plaintiff and affidavit of Defendant. Upon 
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consideration thereof and of arguments of counsel, and 
the Court concluding as a matter of law that Plaintiff is 
entitled to judgment as prayed in the Plaintiffs Motion 
for Summary Judgment, it is, by the Court, this 20 day of 
October, 1950, adjudged as follows: 

ORDERED AND DECREED that the Plaintiff, Mar¬ 
jorie Mondell Astin, shall have judgment against the De¬ 
fendant, Alfons B. Landa, in the sum of Five Thousand 
($5,000) Dollars, and the Defendant, Alfons B. Landa, is 
ordered to pay to the Plaintiff, Marjorie Mondell Astin, 
the sum of Five Thousand ($5,000) Dollars together with 
interest thereon from June 20, 1950 and taxable costs of 
this cause. 

/s/ Alexander Holtzoff 

Judge 

No objection as to form: 

/s/ Chester J. McGuire 

Attorney for Alfons B. Landa 

• • • • 

62 Filed Oct 27 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 27th day of October, 1^50, 
that ALFONS B. LANDA hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 20th day of 
October, 1950 in favor of MARJORIE MONDELL ASTIN 
against said ALFONS B. LANDA. 

/s/ Chester J. McGuire 
Attorney for Alfons B. Landa 
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63 Filed Oct 27 1950 Harry M. Hull, Clerk 

Supersedeas Bond on Appeal. 73(C) 

In the District Court of the United States 
for the District of Columbia 
MARJORIE MONDELL ASTIN, Plaintiff 

vs. ' 

ALFONS B. LAND A, Defendant. 

Civil Action No. 3429-50 

The undersigned as principal has filed notice of appeal 
to the United States Court of Appeals for the District of 
Columbia to reverse or modify the judgment rendered by 
the District Court of the United States for the District 
of Columbia in the above-entitled cause on October 20, 
1950, and to supersede said judgment is required to give 
an undertaking, under seal, in the sum of SEVEN THOU¬ 
SAND dollars, conditioned for the satisfaction of the 
judgment in full with costs, interest, and damages for 
delay, if for any reason the appeal is dismissed or if the 
judgment is affirmed, and to satisfy in full such modifica¬ 
tion of the judgment and such costs, interest, and damages 
as the appellate court may adjudge and award. 

WHEREFORE, the undersigned ALFONS B. LAND A 
as principal, and HARTFORD ACCIDENT AND IN¬ 
DEMNITY COMPANY as surety, appearing and submit¬ 
ting to the jurisdiction of the court, hereby undertake for 
themselves and each of them, their and each of their heirs, 
executors, administrators, successors, and assigns to com¬ 
ply with the conditions as above set forth, and do further 
agree that, upon default by the said principal in any of the 
conditions hereof, the damages and costs, not exceeding 
the sum aforesaid, may be ascertained in such manner as 
this Court shall direct; that this Court may give judg¬ 
ment hereon in favor of any person thereby aggrieved 
against them for the damages and costs suffered or sus¬ 
tained by such aggrieved party, and that said judgment 
may be rendered in the above-entitled cause or proceeding 
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against all or any of them whose names are hereto signed. 

The said surety hereon hereby irrevocably appoint^ the 
clerk of this Court as its agent upon whom any papers 
affecting its liability on this undertaking may be seized. 

Signed, sealed, and delivered this 26 day of October, 
1950, in the presence of: 

/s/ Grace I. Hopper 

/s/ Alfons B. Landa [Seal] 
Hartford Accident and 
Indemnity Company [Seal] 
By: /s/ W. N. Weis [$eal] 

Atty. in fact. 

Surety and amount approved this 27th day of October, 
1950. 

/s/ Alexander Holtzoff 

U. S. District Judge 

Surety holds authority from Secy, of Treas. to do busi¬ 
ness in D. C. and has process agent therein. 

HARRY M. HULL, Clerk. 
By /s/ Irene B. Burroughs, Deputy Clerk. 
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APPELLEE’S STATEMENT OF QUESTIONS 

PRESENTED 

The appellant’s three questions are based upon fects 
not existing in the record. There is in fact only the fol¬ 
lowing questions before this Court: 

1. A question of law as to whether a consideration is 
imported in a document under seal. 

2. A question of law as to whether, if a consideration 
is not imported in the Note Agreement and Separation 
Agreement is there a legal consideration expressed there¬ 
in ? 


3. A question of law as to whether an agreement bv a 
husband to support his wife, after a separation and after 
a divorce, with amounts certain agreed upon for support 
together with agreements as to division of property and 
settlement of property rights is enforceable or is such an 
agreement contrary to public policy and unenforceable 
oven though fully complied with by the parties for nearly 
<en years? 

Is it the law that a defense of public policy in such cir¬ 
cumstances is a Dishonest Defense? 
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Hntteii States (Snort of Appeals 

For the District of Columbia Circuit 


No. 10,843 


Alfons B. Landa, Appellant 

v. 

Marjorie Mondell Astin, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


APPELLEE’S BRIEF 


APPELLEE’S COUNTER STATEMENT 
OP THE CASE 

The parties will be referred to as they appeared be¬ 
low, the Appellee as the Plaintiff and the Appellant as 
the Defendant. 

The Plaintiff and Defendant were married June 26, 
1930, were separated December 1, 1937 and were di¬ 
vorced April 18,1942. 
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The Plaintiff was married May 20, 1950 to Harry 
Mills Astin. 

December 1, 1941, prior to the divorce, the parties en¬ 
tered into a written “Separation Agreement’’ which pro¬ 
vided for a division of property, an acknowledgment that 
Defendant was indebted in amount of $30,000.00 to Plain¬ 
tiff, a promise to execute any further documents as may 
be required and Defendant promised to pay $150.00 per 
month to Plaintiff, which payment was to cease upon 
Plaintiff’s remarriage. (Exhibit C—Joint App. 14A) 

The parties also, on December 1, 1941, entered into a 
“Note Agreement,” which recites that the parties are 
living apart, contemplate termination of their marital 
relationship, that Defendant is indebted in amount of 
$30,000.00 to Plaintiff as acknowledged in “Separation 
Agreement” and that the Defendant desires, in the event 
the marriage is dissolved , to provide for the security of 
the Plaintiff by giving evidence of the indebtedness. 
(Exhibit D—Joint App. 18A) 

The “Note Agreement” provides for the delivery 
within ten days after a divorce decree of a note to bear 
a date the same as that of the divorce, the note to be 
payable at $200.00 per month including interest. 

The “Note Agreement” also provided: 

“In the event of the remarriage of MARJORIE 
MONDELL LANDA, ALFONS BEAUMONT 
LANDA further agrees that he will pay to MAR¬ 
JORIE MONDELL LANDA, upon thirty days 
written notice from her or from ALVORD* & AL- 
VORD, the sum of Five Thousand Dollars ($5,000) 
in cash, which payment shall be in addition to all 
other payments otherwise provided for under this 
Agreement, or under any other agreement between 
the said ALFONS BEAUMONT LANDA and MAR¬ 
JORIE MONDELL LANDA.” (Joint App. 20A) 
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The “Separation Agreement’’ and “Note Agreement’ 7 
were executed simultaneously by the Plaintiff and De¬ 
fendant under the seal of each and each signature was 
notarized. 

The Court below held that the Separation Agreement 
and Note Agreement must be considered together as pro¬ 
viding for support of Plaintiff and as a property settle¬ 
ment. (Joint App. 44A) 

December 8, 1941, the Defendant in a letter to Plain¬ 
tiff stated that in order to avoid “an unintended result,” 
he proposed to begin payments of $200.00 per month on 
December 15, 1941, the same as if the note were dated 
December 15, 1941, the payments to cease April 15, 1942, 
if a final decree of divorce had not been issued. (Joint 
App. 29A) 

The Defendant has continued the payment of $200.00 
per month to the present time. The payment of $150.00 
per month was continued until May, 1950, when it was 
stopped upon the remarriage of the Plaintiff. (Joint 
App. 10 A) 

The Plaintiff thereafter demanded payment of the 
$5,000.00, and it was refused by the Defendant upon the 
reason stated in his brief as follows: 

“Astin was remarried on May 20, 1950, and there¬ 
after she made demand on Landa for the $5,000 set 
forth in the agreement as amended, which demand 
Landa refused to pay because Astin had made mis¬ 
representations to the Bureau of Internal Revenue 
that the payments under the alleged agreement were 
not in the nature of alimony in accordance with their 
oral understanding.” (Def. Brief, p. 4) 

The Defendant in his affidavit (Joint App. 28A) states 
the above as the reason for his refusal to pay the 
$5,000.00. 
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The Plaintiff filed her action to recover the $5,000.00 
and the Court below, by opinion (Joint App. 43A) and 
judgment (Joint App. 44A), awarded her a judgment 
for the $5,000.00 upon the Plaintiff’s Motion for Sum¬ 
mary Judgment supported by the affidavit of the Plain¬ 
tiff and after consideration of Defendant’s affidavit filed 
in this cause. 

The Defendant, in his affidavit filed in this cause below 
as a reply to Plaintiff’s affidavit and to her Motion for 
Summary Judgment, admits that these promised pay¬ 
ments were all for the support of the Plaintiff and “were 
in nature no more or no less than alimony .*’ (Landa 
affidavit—Joint App. 26A) 

SUMMARY OF ARGUMENT 

I. The Federal Rules of Civil Procedure permit the 
Court, upon Motion, to dispose of litigation provided 
there is no genuine issue of a material fact shown bv 
the pleadings and affidavits. 

IT. The Courts will enforce agreements between hun- 
band and wife providing for support of the wife by the 
husband and for a property settlement between them. 

ITT. The Separation Agreement and Note Agreement 
were executed simultaneously by the parties and were 
to reduce to writing the agreement between the parties 
to provide for support of the wife and for property set¬ 
tlement. 

TV. The Agreements are both under seal and consid¬ 
eration is imported. 

The examination of the Agreements and admissions 
by Defendant in his affidavit disclose a legal considera¬ 
tion for the Defendant’s promise. 

V. The letter of December 8, 1941 did not (a) de¬ 
stroy the legal consideration for Defendant’s promise, 
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, nor (b) change the Agreements from “sealed” to “un¬ 

sealed Agreements.” 

VI. The law will not declare an agreement void on 
grounds of public policy unless it clearly appears to 
i violate the public policy of the state; the law favors the 

right of parties to contract freely and the courts will not 
be astute to invalidate agreements between husband and 
wife which make provision for the maintenance op the 

► wife and the adjustment of property rights between 
them. (See opinion—Joint App. 44A) 

1 

k VII. The basis of Defendant’s refusal to pay the 

$5000, namely that Plaintiff has asserted to Bureau of 
Internal Revenue that the $200 monthly payment gre in 
» liquidation of an indebtedness and not alimony is not a 

good defense to the obligation to pay the $5000 and the 
Court below was not in error in disregarding this as a 
defense. 

ARGUMENT 
I 

k MOTION FOR SUMMARY JUDGMENT 

^ The Federal Rules of Civil Procedure by Rule 1)6(c) 

permit the Court, upon Motion, to dispose of litigation 
provided there is no genuine issue of material fact shown 
„ by the pleadings and affidavits . 

n 

► 

SEPARATION AGREEMENTS ENFORCED 

► Separation agreements which contemplate a separation 

in praesenti or the continuance of an existing separation 
are generally upheld by the courts, both in England 
1 and in this country. Walker v. Walker , 9 Wall (U. S.) 

743,19 L. Ed. 814 and cases cited 17 Am. Jur. 722. 
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An agreement by a husband to support his wife will 
be enforced. O'Cormell v. Noonan, 1 App. D. C. 332 
(1893). 

The parties entered into a “Separation Agreement” 
founded upon a valid consideration and which agreement 
is not against public policy as the husband is merely 
agreeing to liquidate with an agreed amount what at law 
he is required to do, namely, support his wife. 

This agreement also provided for division of their 
property, release of each to the other of any interest 
in any property of the other and an admission of an 
indebtedness owed by Defendant to Plaintiff and a prom¬ 
ise by each party to make any other required agree¬ 
ments, deeds, etc. 

Simultaneously, a “Note Agreement” was executed 
providing (without any security) for the payment of the 
indebtedness in installments. 

Whereas, the “Separation Agreement” provided for 
$150.00 a month until remarried, the simultaneously 
executed “Note Agreement” provided a lump sum of 
$5,000.00 when Plaintiff remarried. 

The Defendant’s owm admission validates the two 
agreements, that he was merely providing for the Plain¬ 
tiff’s support. 

“I had agreed to pay Marjorie Landa $150 per 
month until she remarried, something more substan¬ 
tial for her seemed desirable as the separation pay¬ 
ments would cease in the event of my death; hence, 
the so-called ‘Note Agreement’. Marjorie Landa 
understood and I realized that the amounts which I 
was to pay here were not in liquidation of any debt 
but were in nature no more or no less than alimony. 

“The same situation existed in respect of my 
promise to pay Marjorie Landa $5,000 in the event 
of her remarriage, except that we did not indulge in 
the fiction that the promise was based on an indebt¬ 
edness, and the provisions regarding the said $5,000 


were contained in the same so-called ‘ Note Agree¬ 
ment.’ ” (Landa affidavit, Joint App. 27A, 28A). 

The agreement to pay the $5,000 is not against public 
policy and is supported by a valid consideration (liquida¬ 
tion with agreed amount the obligation of a husband to 
support his wife) and being under seal, the consideration 
is imported. 

The Defendant has paid $150.00 per month f^r the 
support of the Plaintiff since December, 1941, or for a 
period of eight years and five months at $150.()0 per 
month, which totals $15,150.00. This payment ceased upon 
her remarriage and in lieu therefor, the Defendant obli¬ 
gated himself to pay a lump sum of $5,000.00. 

m 

DEPENDANT’S POINTS 

The Defendant’s “Statement of Points” (Brief p. 5) 
asserts as the basis of this appeal, the following: j 

Point No. 1: Aas a matter of law that the Note 
Agreement, although originally an agreement under seal, 
was amended by a document not under seal and thxls be¬ 
came a new contract not under seal. {The Note Agree¬ 
ment is a sealed instrument.) 

Point No. 3: As a matter of law the “Note Agree¬ 
ment” was void as against public policy. {The Agree¬ 
ments are not contrary to public policy.) 

Point No. 2: There was a germine issue of material 
facts as to whether the contract was under seal, {there 
is no fact asserted in the Defendant’s affidavit concern¬ 
ing this point.) j 

There was a genuine issue of material facts as to 
whether there was any consideration for the Note Agree¬ 
ment and promise to pay $5,000.00. {Defendant’s affidavit 
states that this was to provide adequate support of the 
Plaintiff—thus he admits consideration.) 
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IV 

PLAINTIFF’S ANSWER TO DEFENDANT’S 

POINT NO. 2 

Is there a genuine, issue of material fact? 

The Defendant in his affidavit does not deny execution 
of the “Separation Agreement” and “Note Agreement”; 
the affidavit admits that in the “Separation Agreement” 
he had agreed to 

“pay Marjorie Mondell Landa $150.00 per month 
until she remarried, something more substantial for 
her seemed desirable as the separation payments 
would cease in the event of my death; hence, the so- 
called ‘Note Agreement.’ Marjorie Landa under¬ 
stood and I realized that the amounts which I was 
to pay here were not in liquidation of any debt but 
were in nature no more or no less than alimony . 

“The understanding which I had with Marjorie 
Landa was reduced to writing and is contained in 
what is termed a 'Note Agreement’ dated December 
1 , 1941 , executed by Marjorie Landa and myself .” 
(Joint App. 26A) 

The affidavit further asserts that the Plaintiff has 
breached the agreement to his detriment by her (alleged) 
representations to the Bureau of Internal Revenue that 
the monthly payments ($200.00 per month) were not ali¬ 
mony with the result that he pays tax on these amounts. 
(Joint App. 27A) 

The Defendant in his affidavit asserts that this promise 
to pay $150.00 per month until remarriage, $5,000.00 in a 
lump sum upon remarriage and $200.00 per month until 
$30,000.00 was paid, was to approach substantial support 
for his wife and was no more or no less than alimony. 
Therefore, this is a good consideration as expressed in 
the agreements and Defendant’s affidavit makes no denial 
tending to put in dispute a material fact. 
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Therefore, there is no issue of a material fact rhised 
by Defendant’s affidavit and there only remains the 
questions of law, 

1. Is there consideration—imported or actual? 

2. Are the agreements contrary to public policy? 


PLAINTIFF’S ANSWER TO DEFENDANT’S 

POINT NO. 1 

Agreement Under Seal 

The Defendant admits the execution of the “Separa¬ 
tion Agreement” and “Note Agreement.” 

To the right of the signatures of the Plaintiff and 
Defendant appear the typed letters “L. S.”: 

A seal may consist of a simple dash or flourish of the 
pen. McDill v. McDill, 1 U. S. 63, 1 Dali. 63, 1 L. Ed, 38. 


A printed seal is operative as a seal. Green v. Lake, 
2 Mackev 162,13 D. C. 162. 

If it was the intention of the grantor to seal thd in¬ 
strument, any forcible indentation on the parchmlent, 
though it not be of wax, wafer, or a scrawl, may fye a 
seal. Follett v. Rose , Fed. Case 4900, 3 McLean 332. 


The letters L. S. following the signature of president 
of a corporation will be regarded as adopted and nsed 
for the occasion as the seal of the corporation and the 
mortgage will not be held invalid, if in all other resp|ects 
properly executed. G. V. B . Min. Co. v. First Nat’l. Bk., 
95 F. 23, 36 CCA 633, Modfv. 89 F. 439 (CCA Idaho 
1899). 

A promissor who delivers a written promise to which 
a seal has been previously affixed or impressed with ap- 
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parent reference to his signature, adopts the seal. Sea¬ 
board Term. Corp., 23 F. Supp. 137 (Md. 1938) 

The Defendant in his brief makes no point of law that 
the “Separation Agreement” and “Note Agreement” 
were not executed by the parties under seal. 

The Defendant argues that a sealed agreement may 
be amended by an oral or written agreement not under 
seal. This is true. 

The Defendant argues that the letter of December 8, 
1941 “amended” the “Note Agreement” of December 1, 
1941 and changed it from a “sealed” to an “unsealed 
agreement” and that in fact a new contract not under 
seal came into existence. 

The Defendant does not support this argument with 
any law. 

The letter of December 8, 1941 1 as prepared and signed 
by Defendant was to “clarify” the intent of the sealed 
“Note Agreement”; it states: 

“In order to remove an ambiguity in the Note 
Agreement and in order to avoid an unintended re¬ 
sult, • • •” 

This letters neither amends nor voids the Note Agree¬ 
ment It merely accelerates the payments with a termi¬ 
nation of the accelerated payments on April 15, 1942. 
The Note Agreement remains in full force and effect. 

1 “In order to remove an ambiguity in the Note Agreement and 
in order to avoid an unintended result, I propose to begin the pay¬ 
ments upon the Note as of December 15, 1941, to be applied in the 
same manner as if the Note were dated December 15, 1941. These 
payments, however, will cease after the payment due April 15, 1942, 
if the final decree of divorce has not been issued and if I am con¬ 
vinced that you do not intend faithfully to prosecute the proceedings 
for a final decree of divorce. 

“If this is agreeable to you, please indicate your acceptance in the 
space below and return two executed copies to me.” (Joint App. 
27A) 


PLAINTIFF'S ANSWER TO DEFENDANT'S 

POINT NO. 3 

I 

Public Policy 

The Court below held that the “Separation Agree¬ 
ment" and “Note Agreement" must be considered to¬ 
gether as providing for support of the Plaintiff and as 
a property settlement between the parties. 2 

The Court, in the Opinion, held: 

“In this connection it should be observed that the 
courts will not be astute to invalidate agreements 
between husband and wife which make provision for 
the maintenance of the wife or for the adjustment 
of property rights between them." (Opinion—Joint 
App. 44A) 

PUBLIC POLICY AS A DEFENSE SOMETIMES 
CALLED A “DISHONEST DEFENSE" 

The attitude of the Judiciary on “agreements against 
public policy" (discussed in 12 Am. Jur. 167 at page 662, 
etc.) is often stated as: 

“The law favors the right of parties to contract 
freely, and before this right is denied on grounds 
of public policy, there must be a showing free from 
doubt that the contract is against public policy 'and 
the Courts will not declare an agreement void on | the 
grounds of public policy unless it clearly appear^ to 
be in violation of the public policy of the state.'f 


2 From the Opinion: (Joint App. 44A) 

“Secondly, it is urged that the note agreement is contrary to 
public policy, its consideration being the obtaining of a divorce. [The 
Court, however, does not so view the agreement. The two documents 
must be considered as a single transaction. Taken together they 
constitute a separation agreement and a proper settlement between 
the parties. Viewed in this light it cannot be said that the agree¬ 
ment on which this suit was brought is against public policy." 
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Since the defense of illegality is allowed, not as pro¬ 
tection to Defendant but as a disability to the Plaintiff, 
this defense is often referred to as a DISHONEST 
DEFENSE, and it has been held that it lies ill in the 
mouth of the Defendant to allege it, and it is only allowed 
because public policy requires its allowance the better 
to secure the public against dishonest transactions (12 
Am. Jur. 213, p. 723, 724). 

Where one, tardily ascertaining, after having fruits of 
contract, that his agreement was illegal, invokes public 
interest to avoid standing to his bargain, courts will ex¬ 
amine claim with caution. Ireland v. Craggs, 56 F. (2d) 
785 (CCA Fla.). 

This Court has held that ‘ 4 Rule of law which avoids 
contracts on grounds of public policy will not be ex¬ 
tended arbitrarily.” Godfrey v. Roessle, 5 App. D. C. 
299 (1895). 

When Court is called on to declare contracts made in 
good faith to be void as conflicting with policy of state, 
line of such policy should be very clear and distinct to 
justify Court in sustaining defense. Bank of Augusta v. 
Earle, 38 IT. S. 519, 13 Pet. 519, 10 L. Ed. 274 (1839). 

Public concern requires that freedom of contract be 
not lightly interferred with. Steele v. Drummond, 48 S. 
Ct. 53, 275 IT. S. 199, 72 L. Ed. 238 (1927). 

Only when paramount public interest requires it will 
party receiving benefit of contract be permitted to avoid 
obligations assumed on ground of illegality. Coyne v. 
Superior Inc. Co. of Texas, 80 F. (2d) 844 (CCA N. Y.— 
1936). 

A leading case in this Court held 

“An agreement by a husband to support his wife 
is not void as against public policy.” O’ConueU v. 
Noonan, 1 App. D. C. 332 (1893). 
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I 

I 


From the opinion, Morris, J.: 


“We would be exceedingly reluctant in any case 
to declare void a provision made by a hmsband in 
good faith for the support of his wife, unless very 
good cause was shown for such declaration. 

“Abundant consideration for such a provision 
might well be found in the duty imposed by law 
upon the husband to provide for the support of his 
wife. Assuredly it cannot be contrary to the policy 
of the law to do that which the law requires, whether 
the parties live with each other or live apart, and 
whether the agreement is made in consequence of a 
separation that has already occurred or in contem¬ 
plation of an impending separation. 

“There is no question before us in regar<jl to the 
propriety of the amount; and the only issu^, there¬ 
fore, is whether an agreement by a husband to sup¬ 
port his wife is valid. The statement of this ques¬ 
tion is enough to dispose of it; for it is of no con¬ 
sequence whatever, apart from fraud or dpress or 
some other consideration, what the immediate induce¬ 
ment for the agreement was to the husbanc(. It is 
sufficient that the law requires him to do precisely 


what he did.” 


vn 

DEFENDANT’S BASIS OF REFUSAL T6 
PAY $5,000.00 


The Defendant asserts as the REAL BASIS of refusal 
to pay the $5,000.00, namely, the asserted Federal income 
tax question of whether the $200.00 is, in fact, “alimony” 
or “payment on an indebtedness” as stated und^r oath 
in “Separation Agreement” and “Note Agreement.” 

This income tax question is asserted: 

1. Tn Defendant’s affidavit, (Joint App. 28A), 

2. Tn Defendant’s Brief to this Court, (Def.| Brief 
p. 4) and 
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3. As the Real Basis of failure to pay the $5,000.00 to 
Court below, (Joint App. 42A): 

“The Court: Why didn’t he pay the $5,000.00 
which he promised to pay her? Does he want to go 
back on his agreement? 

“Mr. McGuire (Defendant’s attorney): No, Your 
Honor, because at the time this was done it was sup¬ 
posed to be alimony, that $30,000 payable monthly, 
which was covered by the note agreement and $150 
was supposed to be paid was supposed to be ali¬ 
mony. Mr. Landa understood that being alimony he 
could deduct that for tax purposes. When he went 
to take the deduction for alimony for tax purposes 
his former wife took the position that she was not 
taxable, therefore he has said, 4 1 am paying out 
much more than I anticipated when I entered into 
that agreement. I don’t see why I should not be 
squared off and not be required to pay the $5,000.’ 

4 ‘The Court: The Court appreciates your candor. 

“Mr. McGuire: That is the truth. It may be can¬ 
dor but it is nevertheless the truth.” 

Therefore, the Plaintiff urges that no genuine issue of 
a material fact is presented by the pleadings and affi¬ 
davits of the parties and that the Court below was 
correct in considering only the questions of law presented. 

The question of Federal taxation of the $200.00 per 
month payment and as to whether it is, in fact, as the 
Defendant asserts, merely additional “alimony” and not 
liquidation of an admitted indebtedness, is not now prop¬ 
erly before this Court for any final determination at this 
time. 


vm 

CONCLUSION 

Suffice to say, the parties entered into a “Separation 
Agreement” founded upon a valid consideration and 
which agreement is not against public policy as the hus- 
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band is merely agreeing to liquidate with an agreed 
amount what at law he is required to do, namely sup¬ 
port his wife. 

This agreement also provided for division of their 
property, release of each to the other of any interest in 
any property of the other and an admission of an in¬ 
debtedness owed by Defendant to Plaintiff and a promise 
by each party to make any other required agreements, 
deeds, etc. 


Simultaneously, a “Note Agreement” was executed 
providing (without any security) for the payment d>f the 
indebtedness in installments. 

Whereas, the “Separation Agreement” provide^ for 
$150.00 a month until remarried, the simultaneously exe¬ 
cuted “Note Agreement” provided a lump sum of 
$5,000.00 when Plaintiff remarried. 


The Defendant’s own admission validates the two 
agreements, that he was merely providing for the Plain¬ 
tiff’s support: 

“I had agreed to pay Marjorie Landa $150 per 
month until she remarried, something more substan¬ 
tial for her seemed desirable as the separation pay¬ 
ments would cease in the event of my death; hence, 
the so-called ‘Note Agreement.’ Marjorie Landa un¬ 
derstood and I realized that the amounts which I 
was to pay here were not in liquidation of any debt 
but were in nature no more or no less than alimony. 

“The same situation existed in respect of my 
promise to pay Marjorie Landa $5,000 in the event 
of her remarriage, except that we did not indulge 
in the fiction that the promise was based on ap in¬ 
debtedness, and the provisions regarding the said 
$5,000 were contained in the same so-called ‘Note 
Agreement.’ ” (Landa affidavit, Joint App. 27A, 
28A). 

The agreement to pay the $5,000 is not against public 
policy and is supported by a valid consideration (liquida- 
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tion with an agreed amount the obligation of a husband 
to support his wife) and being under seal, the considera¬ 
tion is imported. 

The Defendant has paid $150.00 per month for the 
support of the Plaintiff since December, 1941, or for a 
period of eight years and five months at $150.00 per 
month, which totals $15,150.00. This payment ceased 
upon her remarriage and in lieu therefor, the Defendant 
obligated himself to pay a lump sum of $5,000.00. 

The Plaintiff respectfully urges that by the above- 
quoted Defendant’s own stated reasons for agreeing to 
these payments ($150.00 and $200.00 per month and 
$5,000.00 in event of remarriage), the agreements are all 
valid and enforceable. These agreements are now nearly 
ten years old and up to time of refusal to pay the 
$5,000.00 in June, 1950, have been fully performed by the 
Defendant. 

Tt is respectfully urged that the judgment of the Court 
below should be affirmed. 

Respectfully submitted, 

Meredith M. Daubist 
Temple W. Seay 
Attorney for Plaintiff-Appellee 
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Mttiteii States (Hmtrt of Appeals 

Fob the District of Columbia Circuit 


No. 10,843 


Alfons B. Landa, Appellant 
v. 

Marjorie Mondell Astin, Appellee 


Appeal from Order and Judgment of The United States 
District Court for the District of Columbia 


APPELLANT’S REPLY BRIEF 

Appellee sets forth no firm basis, in law or in i:act, 
in substantiation of the propriety of the action of the 
District Court in granting Appellee’s motion for a num¬ 
mary judgment and thereby depriving Appellant of an 
opportunity to ‘prove the defenses available to him. 

Appellee’s brief appears to ignore the fact that on Con¬ 
sidering a motion for a summary judgment the moving 
party has the burden of showing an absence of a genuine 
issue of fact and that all doubts as to the existence of 
such issue must be resolved against the moving party. 


Such efforts as were made to indicate the lack of an 
issue of fact were through misquotations from Ap^pel- 
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lant’s affidavit and reliance on the fact that Appellant 
performed an undertaking to fulfill his legal obligation 
to support his wife until she married by paying her the 
promised sum of $15,150.00 under the so-called “Separa¬ 
tion Agreement” and the additional fact that Appellant 
. has paid Appellee $21,800.00 in performance under the 
so-called “Note Agreement”, as amended, which is the 
basis of the present action. 

Appellant has defenses of a substantial character and 
due process of law requires that he be given an oppor¬ 
tunity to prove them in a trial of the case on its merits. 

I. THE PROMISE SUED UPON IS NOT A CONTRACT 

UNDER SEAL 

Appellee concedes that even if the “Note Agreement” 
is construed to be executed under seal it can be amended 
by either an oral or written agreement not under seal. 

It is well established that an agreement, when modified 
by mutual consent of the parties, becomes a new agree¬ 
ment which takes the place of the old one and consists of 
the new terms and as much of the old agreement as the 
parties have left unchanged, and that where a contract 
under seal is altered or modified by a subsequent parole 
agreement or simple written contract, it all becomes a 
parole agreement or simple contract. Appellee states that 
this argument has not been supported with any law. Ref¬ 
erence is made to Pages 9 and 10 of our original brief 
for numerous authoritative citations supporting these 
principles of law. 

Appellee states that the December 8, 1941 agreement 
executed by both Appellant and Appellee “• • * neither 
amends nor voids the ‘Note Agreement’”, and “• • • 
merely accelerates the payments * * (Appellee’s 

Brief, P. 10). 
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It is well established that when the parties to a Con¬ 
tract by mutual agreement in any manner add to or Sub¬ 
tract from or vary or qualify the terms of the contract, 
they thereby make a new contract. Emerson v. Sldter, 
63 U. S. 28. 

The “Note Agreement” provided that monthly pay¬ 
ments of $200.00 would begin on the date that Appellee 
secured a divorce from Appellant. The amending agree¬ 
ment, executed by both parties “to avoid an unintended 
result”, provided for the payments to begin on Decenlber 
15, 1941, and for termination of all payments under the 
“Note Agreement” if Appellee did not secure a divorce 
by April 15, 1942, or convince Appellant she was faith¬ 
fully prosecuting the divorce proceedings. 

Appellant paid and Appellee accepted the $200.00 month¬ 
ly for five months under the amended agreement and Ap¬ 
pellant secured a divorce decree on April 18, 1942 in 
accordance with the amended agreement. It is clear that 
the purpose of the payments in the “Note Agreement” 
was to induce Appellee to secure a divorce soon, but, as 
written, the “Note Agreement” had no time limit by 
which Astin was to procure the divorce. The “unintended 
result” to be avoided by the new agreement was the fact 
that the “Note Agreement”, as written, placed Appellant 
under no obligation to secure a divorce at any tifne. 
(Joint App. 27A). 

The parties by mutual consent made a major change in 
the provisions of the “Note Agreement” and a new sim¬ 
ple contract came into existence. This new contract, under 
which Appellee received the benefits, removed any special 
privileges which she might have had by reason of the fact 
that the original “Note Agreement” might be construed 
to have been executed under seal. 
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n. THERE ARE GENUINE ISSUES AS TO 
MATERIAL FACTS 

A. Whether or Not the Alleged Agreement as Amended 

Is a Contract Under Seal. 

Appellee states that “there is no fact asserted in De¬ 
fendant’s affidavit covering this point”. (Appellee’s 
Brief, P. 7) 

Appellee’s complaint set forth an allegation that the 
promise to pay $5000 was contained in a contract under 
seal (Joint App. 3A). Appellant’s affidavit sets forth in 
full the subsequent Agreement not under seal executed 
by both parties which substantially changed the written 
provisions of the “Note Agreement” (Joint App. 29A). 
Appellant’s affidavit sets forth the reasons for the amend¬ 
ing Agreement. 

It is the position of Appellant that there are sufficient 
facts set out in Appellant’s affidavit and the attached ex¬ 
hibit for the court to rule as a matter of law that the 
“Note Agreement” was amended by the subsequent agree¬ 
ment and that a new agreement not under seal came into 
existence. 

Certainly, for the purposes of a motion for a summary 
judgment, the facts set forth in Appellant’s affidavit raise 
a genuine issue of fact as to whether the undertaking to 
pay $5000 is an agreement under seal. 

It is submitted that Trial Judges should bear in mind 
the admonition of the Court in the case of Doehler Metal 
Furniture Co. v. United States, 149 F. (2d) 130, 135, 
where it was stated: 

“ ‘We take this occasion to suggest that trial 
judges should exercise great care in granting mo¬ 
tions for summary judgment. A litigant has a right 
to a trial where there is the slightest doubt as to the 
facts, and a denial of that right is reviewable; but 
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refusal to grant a summary judgment is not review- 
able. Such a judgment, wisely used, is a praisewor¬ 
thy time-saving device. But, although prompt dis¬ 
patch of judicial business is a virtue, it is neither 
the sole nor the primary purpose for which cjourts 
have been established. Denial of a trial on disputed 
facts is worse than delay. Cf. Arenas v. United 
States, 322 U. S. 419, 429, 433, 64 S. Ct. 1090, 88 L. 
Ed. 1363 . The District courts would do well t<^ note 
that time has often been lost by reversals of sum¬ 
mary judgments improperly entered.”’ 

In the case of Stevens v. Howard D . Johnson Co[, 181 
F. (2d) 390, the Court ruled that a summary judgment 
had been improperly granted in a case involving th4 con¬ 
struction of a contract. The rules of law governing the 
case here were gone into in some detail by that Court 
when it stated: 

“A number of questions arise, not only in connec¬ 
tion with the breach of the contract, but also in con¬ 
nection with its proper interpretation and the dam¬ 
ages recoverable for breach. These, however, should 
be decided in the light of the evidence which miy be 
adduced upon a trial, not upon the affidavits pre¬ 
sented on a motion to dismiss. It must not be for¬ 
gotten that, in actions at law, trial by jury of dis¬ 
puted questions of fact is guaranteed by the Consti¬ 
tution, and that even questions of law arising in a 
case involving questions of fact can be more Satis¬ 
factorily decided when the facts are fully before the 
court than is possible upon pleadings cmd affidavits. 
The motion for summary judgment, authorized by 
rule 56, which in effect legalizes the ‘speaking’ de¬ 
murrer, has an important place in providing a prpmpt 
disposition of cases which have no possible meri1( and 
in preventing undue delays in the trial of actions to 
which there is no real defense; but it should be 
granted only where it is perfectly clear that no issue 
of fact is involved and inquiry into the facts is not 
desirable to clarify the application of the law.. See 
Westinghouse Electric Co. v. Bulldog Electric Prod¬ 
ucts Co., 4 Cir., 179 F. (2d) 139, 146; Wexler v. 
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Maryland State Fair, 4 Gir., 164 F. (2d) 477. And 
this is true even where there is no dispute as to the 
evidentiary facts in the case but only as to the con¬ 
clusions to be drawn therefrom. Hawkinson v. Den- 
• nis, 5 Cir., 166 F. (2d) 61; Detsch v. American Prod- 
nets Co., 9 Cir., 152 F. (2d) 473; Furton v. City of 
Menasha, 7 Cir., 149 F. (2d) 945; Shea v. Second 
Nat. Bank, D. C. Cir., 133 F. (2d) 17, 22. As was 
said by Mr. Justice Jackson, speaking for the Su¬ 
preme Court in Sartor v. Ark. Nat. Gas Co., 321 U. S. 
620, 627: 

“ ‘Rule 56 authorizes summary judgment only 
where the moving party is entitled to judgment as 
a matter of law, where it is quite clear what the 
truth is, that no genuine issue remains for trial, and 
that the purpose of the rule is not to cut litigants 
off from their right of trial by jury if they really 
have issues to try.’” (Italics added) 

B. Whether or Not There Was Any Consideration for 
the Promise on Which the Action is Based. 

Appellee sued on an undertaking by Appellant con¬ 
tained in the so-called “Note Agreement” that he would 
pay Appellee $5,000.00 thirty days after her remarriage. 
Appellee attempts to distort Appellant’s affidavit through 
misquotation into an admission that the consideration for 
this $5,000.00 was for support for his wife in lieu of ali¬ 
mony. The affidavit which was misquoted on pages 6, 
8 and 15 of Appellee’s brief states in regard to the $5,- 
000.00 in question that “No consideration passed for such 
promise and it was entirely gratuitous on my part.” 
(Joint App. 28A) 

The $150 monthly support payments in the “Separation 
Agreement” are entirely unrelated to the $5,000 referred 
to in the “Note Agreement,” the latter being purely a 
gratuity on the part of the appellant and unsupported by 
any consideration. Appellee denies that the $200 monthly 
payments under the “Note Agreement” are alimony and 




inconsistently asserts that the $5,000 referred to ib that 
same document is alimony. 

Upon the trial of the case Appellant will have th$ bur¬ 
den of establishing his defense of no consideration for 
the $5,000.00 undertaken to be paid thirty days after 
Appellee’s remarriage, but for the purposes of the sum¬ 
mary judgment the fact of no consideration must be as¬ 
sumed. (See Appellant’s Brief, pp. 11-13, for extensive 
legal authorities) 


m. THE ALLEGED CONTRACT SUED UPON 
VOID AS AGAINST PUBLIC POLICY 


IS 


Appellee insists, without citing any legal authorities, 
that the Court below was acting properly when it stated 
that the “Separation Agreement” and “Note Agreement” 
must be considered together. This position can on|y be 
premised upon the rule of construction that, where there 
is any doubt concerning the intention of the parties, bther 
agreements executed on the same date might be consid¬ 
ered along with the contested document in order tb as¬ 
certain the true intent of the parties. This rule olt law 
does not, however, apply when the intent of the parties 
is clear without such construction. 

A reading of the so-called “Note Agreement,” together 
with the amendatory agreement dated December 8, 1941, 
clearly show’s in the language used by the parties that it 
was the intent of the parties that the “Note Agreement” 
was to have no effect unless Appellee immediately Insti¬ 
tuted proceedings for a divorce and secured said divorce 
by April 15, 1942, or convinced Appellant that she was 
vigorously and faithfully prosecuting the divorce pro¬ 
ceedings. 


It is not necessary to consider the “Separation Agree¬ 
ment” for purposes of construction or ascertainment of 
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the intent or purpose of the “Note Agreement” either 
before or after it was amended. From the clear language 
in the “Note Agreement” Appellant was undertaking to 
do nothing until Appellee secured a divorce at which 
time Appellee would be rewarded with $30,000.00 unless 
she died before full payment and $5,000.00 more if she 
remarried. 

The December 8, 1941, Agreement entered into by Ap¬ 
pellant and Appellee removes any possible doubt as to 
the purpose of the “Note Agreement.” Obviously Ap¬ 
pellant’s undertakings in the “Note Agreement,” both 
before and after amendment, as they affected Appellee, 
were to encourage her to prosecute a suit for divorce to 
a successful termination and indicated a willingness on 
Appellant’s part, if nothing more, to promote and pay 
for the event which Appellee alone could bring about. 

We refer the Court to Pages 13 to 18 of Appellant’s 
Brief for extensive quotations from the leading authori¬ 
ties which hold that contracts such as the “Note Agree¬ 
ment”, both before and after it was amended, constitute 
a substantial inducement to secure a divorce and are 
against public policy, and that the Courts will not sanc¬ 
tion or take jurisdiction over any action seeking to en¬ 
force such promises. 









CONCLUSION 


It is respectfully submitted that Appellee’s brief does 
not refute the points established by Appellant that the 
promise sued upon here is not contained in a contract 
under seal; that for the purposes for a summary judg¬ 
ment there is no consideration for the promise sued hpon; 
and that Appellee’s action is based upon an undertaking 
which will not be enforced by the Courts. 

Respectfully submitted, 

Delmar W. Holloman 
Chester J. McGuire 


Attorneys for Appellant 

Of Counsel 

Davies, Richberg, Tydings, 

Beebe & Landa 





